Notice of Change/Withdrawal

DEPARTMENT OF CHILDREN AND FAMILY SERVICES
Family Safety and Preservation Program
RULE NO: RULE TITLE
65C-20.012: Enforcement

NOTICE OF CHANGE

Notice is hereby given that the following changes have been made to the proposed rule in accordance with subparagraph 120.54(3)(d)1., F.S., published in Vol. 33, No. 33, August 17, 2007 issue of the Florida Administrative Weekly.
65C-20.012 Enforcement.

(1) Pursuant to Section 402.313, F.S., family day care homes may be fined a maximum of $100 per violation, per day for noncompliance with any of the applicable provisions of Sections 402.301-.319, F.S.

(1) Definitions.

(a) “Day” means a weekday, excluding weekends and holidays calendar day.

(b) “Probation” is a licensing status wherein the department or local licensing agency issues a disciplinary action imposing a deadline for a facility to remedy a violation or violations, a deadline for a home to remedy a violation or violations which are within the control of the facility, to become compliant with licensing standards.
(c) “Provisional” is a licensing status wherein the Department or local licensing agency allows a facility to operate for a designated period of time although one or more licensing standards, beyond the control of the operator, have not been met.

(c)(d) “Standards” are requirements that must be met for licensure as a family day care home and a large family child care home that are identified on the CF-FSP Form 5318, October August 2007, Family Day Care Home Standards Classifications Summary, and CF-FSP Form 5317, October August 2007, Large Family Child Care Home Standards Classification Summary, which is incorporated by reference.

(d)(e) “Violation” means a finding of noncompliance by the department or local licensing agency with a licensing standard.
1. “Class I Violation” is an incidence of noncompliance with a Class standard as described on CF-FSP Form 5318 and CF-FSP Form 5317. Class I violations are the most serious in nature, pose an imminent threat to a child including overt abuse or neglect negligence and which could or does result in death or serious harm to the health, safety or and well-being of a child.

2. “Class II Violation” is the second or subsequent incidence of noncompliance with an individual Class II standard as described on CF-FSP Form 5318 and CF-FSP Form 5317. Class II violations are less serious in nature than Class I violations and could be anticipated to pose a threat to the health, safety or and well-being of a child, although but the threat is not imminent.
3. through 4. No change.

(2) No change.

(3) Disciplinary Sanctions.
(a) Enforcement of disciplinary sanctions shall be applied progressively for each standard violation. In addition, providers will be offered technical assistance in conjunction with any disciplinary sanction. The department shall may take into consideration the actions taken by the facility to correct the violation when determining the appropriate disciplinary sanction.
(b) Some violations may have disciplinary sanctions levied for each child or employee record or action found in noncompliance within a standard on any one inspection.

(b)(c) Each standard violation has an assigned classification. Some based on the nature or severity of the violation(s) as identified within CF-FSP Form 5318, October August 2007, Family Day Care Home Standards Classifications Summary, and CF-FSP Form 5317, October August 2007, Large Family Child Care Home Standards Classification Summary., may escalate from one class to another based on the nature, severity, and/or repetition of the violation within a two (2) year period.
(c)(d) A violation of a Class II standard any standard(s) that results in death or serious harm to a child shall may escalate to a Class I violation.
(d)(e) Disciplinary sanctions for licensing violations that occur within a (two) 2 year period shall be progressively enforced as follows:
1. Class I Violations.

a. For the first and second Class I violation, the department shall upon applying the factors in Section 402.310(1), F.S., at a minimum, issue an administrative complaint imposing a fine not less than $100 nor more than $500 per day for each violation and The department may impose other disciplinary sanctions in addition to the fine.
b. For the second Class I violation, the Ddepartment shall at a minimum, issue an administrative complaint placing the provider’s license on probation status for a period not to exceed 6 (six) months. The Department may also levy a fine not less than $100 nor more than $500 per day for each violation in addition to any other disciplinary sanction.

b.c. For the third and subsequent Class I violations, the department shall issue an administrative complaint to suspend, deny or revoke the license or registration. The department, upon applying the factors in Section 402.310(1), F.S., may also levy a fine not less than $100 nor more than $500 per day for each violation in addition to any other disciplinary sanction.

2. Class II Violations.

a. No change.

b. For the second Class II violation, the department shall issue an administrative complaint imposing a fine of $50 per day for each violation. This violation, and subsequent violations, of the same standard within a two (2) year period will be classified as “Class II.”

c. For the third Class II violation of that standard, the department shall issue an administrative complaint imposing a fine in the amount of $60 per day for each violation.
d. For the fourth Class II violation, the department shall, at a minimum, issue an administrative complaint placing the provider’s license or registration on probation status for a period not to exceed six (6) months., and tThe department shall may also issue an administrative complaint imposing an additional fine of $75 per day for each violation.
e. For the fifth and subsequent Class II violations, the department shall issue an administrative complaint to suspend, deny, or revoke the license., and tThe department shall may also issue an administrative complaint imposing an additional fine of $100 per day for each violation.
3. Class III Violations.

a. through b. No change

c. For the third Class III violation, the department shall issue an administrative complaint imposing a fine of $25 per day for each violation. This Class III violation, and subsequent Class III violations of the same standard within a two-year period will be classified as “Class III.”

d. No change.

e. For the fifth Class III violation, the department shall, at a minimum, issue an administrative complaint placing the provider’s license on probation status for a period not to exceed six (6) months., and tThe department shall may also issue an administrative complaint imposing a fine of $40 per day for each violation.
f. For the sixth and subsequent Class III violations, the department shall issue an administrative complaint to suspend, deny, or revoke the license., and tThe department shall may also issue an administrative complaint imposing an additional fine not to exceed of $50 per day for each violation.

4. Children’s Health/Immunization Records Disciplinary Sanctions.

a. For the first Class III Children’s Health and or Immunization violation, technical assistance shall be provided. The violation will be classified as “Technical Support.”

b. For the second Class III Children’s Health and or Immunization violation, the department shall issue a formal warning letter stating the department's intent to take administrative action if further violations of the standard are found. The violation will be classified as “Technical Support.”

c. For the third Class III Children’s Health and or Immunization violation, the department shall issue an administrative complaint imposing a fine in the amount of $25 per day for each violation. This Class III violation, and subsequent Class III violations, of the same standard within a two-year period, will be classified as “Class III.”

d. For the fourth Class III violation, the department shall issue an administrative complaint imposing a fine in the amount of $30 per day for each violation.

e. For the fifth Class III Children’s Health and or Immunization violation, the department shall issue an administrative complaint imposing a fine in the amount of $40 per day for each violation.

f. For the sixth and subsequent Class III Children’s Health and or Immunization violations, the department shall issue an administrative complaint placing the provider’s license or registration on probation status for a period not to exceed six (6) months., and tThe department may shall also issue an administrative complaint imposing an additional fine of $50 per day for each violation.

(3)(4) No change.

(5) Child Discipline.

(a) Family day care homes shall adopt a discipline policy consistent with Section 402.305(12), F.S., including standards that prohibit children from being subjected to discipline which is severe, humiliating, frightening, or associated with food, rest, or toileting. Spanking or any other form of physical punishment is prohibited.

(b) All family day care home operators, including substitutes, must comply with the family day care home's written discipline policy.

(c) A copy of the written discipline policy must be available for review by the parents or legal guardian and the licensing authority.

(6) Child Abuse or Neglect.

(a) Pursuant to Section 402.301(1), F.S., acts or omissions that meet the definition of child abuse or neglect provided in Chapter 39, F.S., constitute a violation of the standards in Sections 402.301-319, F.S.

(b) Failure to perform the duties of a mandatory reporter pursuant to Section 39.201, F.S. constitutes a violation of the standards in Sections 402.301-319, F.S.

(7) Transportation.

(a) When any vehicle is regularly used by a family day care home to provide transportation, the driver shall have a valid Florida driver’s license in accordance with Section 322.01-.703(1), F.S.

(b) All family day care homes must maintain current insurance coverage on all vehicles used to transport children in care and documentation thereof.

(c) The maximum number of individuals transported in a vehicle shall not exceed the manufacturer’s designated seating capacity or the number of factory installed seat belts.

(d) Each child, when transported, must be in an individual factory installed seat belt or federally approved, properly installed, child safety restraint, unless the vehicle is excluded from this requirement by Florida Statutes.

(e) An adult must remain within sight and hearing of children being transported in a vehicle so as to be able to respond to the needs of the children at all times.

(f) Prior to transporting children and upon the vehicle(s) arrival at its destination, the following shall be conducted by the driver(s) of the vehicle(s) used to transport the children:

1. A log shall be maintained for all children being transported in the vehicle. The log shall be retained for a minimum of six months. The log shall include each child's name, date, time of departure and time of arrival, and signature of the driver to verify the fact that all children have left the vehicle.

2. Upon arrival at the destination, the driver of the vehicle shall:

a. Mark each child off the log as the child departs the vehicle,

b. Conduct a physical inspection and visual sweep of the vehicle to ensure that no child is left in the vehicle, and

c. Sign, date and record the driver’s log immediately, verifying that all children were all accounted for and that the visual sweep was conducted.

(g) Smoking is prohibited in all vehicles while being used to transport children.

(h) A permission and transportation release form signed by the custodial parent or legal guardian of the children in care must be on file for planned and unplanned activities.

(i) A telephone or other means of instant communication shall be available to the operator, employee or other adult responsible for children during all field trips. Cellular phones, two-way radio devices, citizen band radios, and other means of instant communication are acceptable.

(j) Emergency medical forms signed by the custodial parent or legal guardian and emergency contact numbers must accompany the children on all field trips.

Specific Authority 402.313 FS. Law Implemented 402.310, 402.319(5) FS. History–New 7-2-98, Amended 7-13-03, 9-12-04, 4-12-07.
