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19A-6.001 Division Intent and Declaration of Policy; Purpose.

(1) The public trust and associated powers granted to the Division in Sections 215.57-215.83, F.S., make it imperative that the highest standards of conduct apply to Governing Board members and employees when engaged in decisions relative to the issuance of bonds, the award of a Master Equipment Financing Agreement or the review or selection of the service providers and underwriters who may receive financial benefits relating to the issuance of bonds, the award of a Master Equipment Financing Agreement, and other programs of the Division.

(2) The public has a right to know that decisions relative to the issuance of bonds, the award of a Master Equipment Financing Agreement or the review or selection of service providers and underwriters by the Governing Board are not based upon considerations other than the merits of the proposal submitted in response to the applicable solicitation document.

(3) Service providers and underwriters wishing to provide services, underwrite bonds or be considered for the award of a Master Equipment Financing Agreement must have notice of the procedures and conditions applied by the Division to ensure fair and open competition and to avoid even the appearance or perception of impropriety in the selection process.

(4) It is, therefore, the intent and policy of the Division under this chapter to protect the public trust by avoiding even the appearance or perception that favoritism, special dealing or political considerations are involved in decisions to issue bonds, award a Master Equipment Financing Agreement or select service providers and underwriters by the Governing Board.

(5) The purpose of this chapter is to describe the practices and procedures of the Division with respect to the selection of service providers and underwriters. This chapter applies to the operations of the Division and the conduct of its Governing Board members and employees with respect to service providers and underwriters retained or selected by the Governing Board.

Rulemaking Authority 215.62(5), 287.064(8) FS. Law Implemented 215.64(5), 215.68(5), 287.064 FS. History–New 12-3-91, Formerly 13K-6.001, Amended 5-25-95.

19A-6.002 Definitions.

As used in this chapter:

(1) “Applicant pool” means the group of service providers or underwriters responding to a solicitation. In addition, the term includes any service providers or underwriters which have been selected to be placed on a list of service providers or underwriters to be used to provide services for the Division, to be considered for the award of a Master Equipment Financing Agreement or to underwrite bonds which may be issued by the Division.

(2) “Bond Counsel” means an attorney or firm of attorneys retained to give a legal opinion that the Division is authorized to issue bonds, that the Division has met all legal requirements necessary for issuance of bonds, or that interest on bonds will be excludable from gross income for federal income tax purposes and, where applicable, from state and local taxation.

(3) “Contribution” means:

(a) A gift, subscription, conveyance, deposit, loan payment, or distribution of money or anything of value, including contributions in kind, having an attributable monetary value in excess of $100.00, made directly or indirectly for the purpose of influencing an election; or

(b) The payment by any person other than a candidate or political committee of compensation in excess of $100.00 for the personal services of another person which are rendered to a candidate or political committee without charge to the candidate or committee for such service.

(c) The term contribution does not, however, include (1) the personal services of the contributor, or (2) gifts to political committees which are not designated for receipt by a candidate for Governor or a Cabinet position in Florida. For purposes of this section, a “political committee” shall be defined as provided in Section 106.011(1), F.S.

(4) “Certificate of Participation” means a financial instrument representing a right to share in payments made pursuant to a Master Equipment Financing Agreement.

(5) “Division” means the Division of Bond Finance of the State Board of Administration.

(6) “Division employee” means an employee of the Division of Bond Finance of the State Board of Administration.

(7) “Employee” means an employee of any Governing Board member, but only with respect to that employee’s conduct relating to activities of the Division, or an employee of the Division of Bond Finance of the State Board of Administration.

(8) “Financial advisor” means an individual or firm retained to advise the Division on financial matters relating to the issuance of bonds or other activities of the Division, including, but not limited to, technical assistance in the design of financing arrangements and instruments; planning financial strategy for marketing, pricing and securing bond ratings; or representing the Division’s interest in financial market dealings.

(9) “Governing Board” means the Governor and Cabinet acting as the Governing Board of the Division.

(10) “Governing Board member” means the Governor or any member of the Cabinet as members of the Governing Board of the Division.

(11) “Master Equipment Financing Agreement” means an agreement to be executed pursuant to Section 287.064, F.S., for the purpose of implementing a consolidated financing program for the acquisition of equipment by deferred-payment purchases made by or on behalf of the State of Florida or its agencies or by or on behalf of state community colleges.

(12) “Prohibited business solicitation communication” means a written or verbal communication which occurs during a selection period between a Governing Board member or employee and a service provider or underwriter or between a Division employee and a person who is not a Division employee regarding the merits of the service provider or underwriter or whether the Governing Board should select or retain the service provider or underwriter. The term does not include:

(a) A verbal communication made on the record during a public meeting.

(b) A written communication provided to each Governing Board member and the Director of the Division, which is made part of the record at a public meeting.

(c) A written proposal or statement of qualifications submitted in response to a solicitation seeking such proposals or statements of qualifications as part of a selection process.

(d) A verbal or written communication with a service provider or underwriter pursuant to a previous selection as a service provider or underwriter, relating to the purpose for which the service provider or underwriter was selected.

(e) A communication designed to clarify the solicitation document or a communication initiated by a Division employee for the purpose of investigating or clarifying the qualifications of a service provider or an underwriter.

(13) “Selection period” means the period of time beginning when the issue of distributing a solicitation document is made public through the earlier of the publication of an agenda of the Governing Board or the distribution of a solicitation document, and ending with the public selection of the service provider or underwriter.

(14) “Service provider” means an individual or firm which, for compensation, provides legal or financial advisory assistance to the Division or to an underwriter for the purpose of the issuance of bonds or the award of a Master Equipment Financing Agreement by the Division. The term includes the agents, officers, principals, and professional employees of the service provider, but only from the date such individual or firm becomes employed or is retained as an agent, officer, principal or professional employee of the service provider.

(15) “Services” means the legal or financial advisory professional services relating to bonds issued by the Division, the award of a Master Equipment Financing Agreement or other activities of the Division which are normally provided by a service provider.

(16) “Solicitation” means any method by which the Division solicits information relating to the selection of service providers or underwriters, including a request for proposals, a request for information, a request for applications, or any similar method of soliciting information.

(17) “Solicitation document” means the document issued by the Division to solicit responses from firms or individuals interested in being selected as a service provider or underwriter.

(18) “Underwriter” means an individual or firm which initially purchases a new issue of bonds from the state by a negotiated sale or a new issue of certificates of participation in connection with the negotiated award of a Master Equipment Financing Agreement. The term includes the agents, officers, principals, and professional employees of the underwriter, but only from the date such individual or firm becomes employed or is retained as an agent, officer, principal or professional employee of the underwriter.

Rulemaking Authority 215.62(5), 287.064(8) FS. Law Implemented 112.313(8), 215.62(5), 215.64(5), 215.68(5), 287.064 FS. History–New 12-3-91, Formerly 13K-6.002, Amended 2-17-94, 3-24-94, 5-25-95.

19A-6.003 Prohibited Communications; Prohibited Ownership; Prohibited Disclosure or Use of Information.

To protect the public trust by avoiding even the appearance or perception that favoritism, special dealing or political considerations were involved in Division decisions, it is the policy of the Division to abide by these standards of conduct:

(1) A Governing Board member or employee shall not engage in prohibited business solicitation communications. A Governing Board member who receives a prohibited business solicitation communication shall place on the record at the next available Governing Board meeting all written communications received, all written responses to such communications, and a memorandum stating the substance of all oral communications received and all oral responses made. If an employee receives a prohibited business solicitation communication, the Director of the Division or the Governing Board member by which the employee is employed shall place on the record at the next available Governing Board meeting all written communications received, all written responses to such communications, and a memorandum stating the substance of all oral communications received and all oral responses made. The Governing Board member or employee shall advise the service provider or underwriter who makes a prohibited business solicitation communication that the prohibited business solicitation communication will be made a part of the record at the next available Governing Board meeting.

(2) No Division employee may maintain a direct ownership interest in any bonds issued by the Division or any certificates of participation issued in connection with the award of a Master Equipment Financing Agreement. For purposes of this section “direct ownership interest” means the purchase of bonds or certificates of participation through the direct exercise of the decision to purchase the individual bonds or certificates of participation by the Division employee and shall not include the ownership of bonds or certificates of participation through a fund or other collective ownership method where the actual decision to purchase the individual bonds or certificates of participation was not made by the Division employee.

(3) No Division employee shall disclose or use financing or refinancing information not available to members of the general public and gained by reason of his or her official position for personal gain or benefit or for the personal gain or benefit of any other person or business entity.

Rulemaking Authority 215.62(5), 287.064(8) FS. Law Implemented 112.313(8), 215.62(5), 215.64(5), 215.68(5), 287.064 FS. History–New 12-3-91, Formerly 13K-6.003, Amended 5-25-95.

19A-6.004 Prohibited Activities of Service Providers and Underwriters.

In order to avoid even the appearance or perception that favoritism, special dealing or political considerations were involved in decisions relating to the selection of service providers or underwriters, the Governing Board will not consider for selection or continue to retain service providers and underwriters unless they certify prior to selection, and at any time at the request of the Division, that they are in compliance and will remain in compliance with the following standards of conduct. If a service provider or underwriter is unable to certify compliance as provided herein and the reason for such inability is minor in nature and within the general intent of this rule, the service provider or underwriter may explain in writing the reasons which make certification of compliance impossible and any reasons which would justify its continuing qualification pursuant to subsection (2).

(1) The service provider or underwriter must certify that they have not and will not:

(a) Make contributions to or participate in the management of fund raising for or on behalf of any candidate for Governor or for a Cabinet position in Florida:

1. During the period beginning on the later of (i) the date of the general election at which the Governor and members of the Cabinet were regularly elected preceding the most recent general election at which the Governor and members of the Cabinet were regularly elected prior to the deadline established for responses to a solicitation, or (ii) the effective date of this rule, and ending on the deadline established for responses to the solicitation; and

2. While the service provider or underwriter is included in an applicant pool; and

3. After the service provider or underwriter has been selected as a service provider or underwriter by the Division and such selection has not been revoked or otherwise become inoperative; and

4. For a period ending 2 years after the end of any time period described in paragraph 3. or at the next general election after the end of any time period described in subparagraph 3., whichever occurs last; and

(b) Participate in any prohibited business solicitation communication.

(2) If a service provider or underwriter is unable to certify to the conditions in subsection (1), or if it is determined that a service provider or underwriter has engaged in any activity specified in subsection (1), the Governing Board shall consider the magnitude of the violation and whether there has been a pattern of violations at its next meeting at which the consideration of the issue may be placed on the agenda. If the Governing Board does not vote at such meeting to continue the selection or eligibility for selection of the service provider or underwriter, the Director of the Division shall, as soon thereafter as practicable, cancel any contract with or cancel the selection or eligibility for selection of, the service provider or underwriter.

Rulemaking Authority 215.62(5) FS. Law Implemented 215.64(5), 215.68(5) FS. History–New 12-3-91, Formerly 13K-6.004.

19A-6.005 Service Providers and Underwriters; Formal Selection Process.

(1) No service provider or underwriter shall be selected by the Governing Board except pursuant to a solicitation document, a review of the responses to the solicitation document by a selection committee, and a report to the Governing Board by the selection committee, except upon the unanimous vote of the Governing Board members present at a meeting of the Governing Board providing that an exception is required because delay would cause substantial harm to the State.

(2) Each solicitation document for a service provider or underwriter shall include, but shall not be limited to, the following applicable provisions:

(a) Each service provider or underwriter shall provide information on the outcome of any litigation or administrative proceeding, during the two years prior to the date of the solicitation document, adverse to the service provider or underwriter in any matter related to the professional activities of the service provider or underwriter;

(b) Each underwriter shall certify that their selection would not violate Section 215.684, F.S., which prohibits the state from selecting certain underwriters;

(c) Each underwriter shall provide an estimate of the amounts for each component of the gross underwriting spread;

(d) Contain a statement that the Governing Board retains the discretion to decide not to sell the bonds to the selected underwriter or to terminate the selection of the underwriter without cause and without penalty and that the selection of an underwriter does not assure that the bonds will ultimately be sold to the underwriter;

(e) Provide that the Division reserves the right to conduct any investigation of the qualifications of any service provider or underwriter that it deems appropriate;

(f) Provide that the Division reserves the right to negotiate modifications to any of the items proposed in the responses to the solicitation, request additional information from any service provider or underwriter, reject any or all responses, or waive any irregularities in the responses;

(g) Provide that the Division may consider a response which does not include all requested information as non-responsive and may reject such response;

(h) Inform the service providers or underwriters that any information submitted in response to the solicitation document is considered a public record pursuant to Chapter 119, F.S., and is available for public inspection.

Rulemaking Authority 215.62(5) FS. Law Implemented 215.64(5), 215.68(5) FS. History–New 12-3-91, Formerly 13K-6.005.

19A-6.006 Declaratory Statements.

If a service provider or underwriter is in doubt as to whether its activities, or the activities of its principals, agents or employees violate the provisions of this Rule, it may request a declaratory statement in accordance with Chapter 13-5, F.A.C. and Section 120.565, F.S.

Rulemaking Authority 215.62 FS. Law Implemented 215.64(5), 215.68(5) FS. History–New 12-3-91, Formerly 13K-6.006.

19A-6.007 Validity of Bonds, Master Equipment Financing Agreements, and Certificates of Participation.

No violation of any provision of this chapter shall effect the validity of any Master Equipment Financing Agreement, certificate of participation or bond issue.

Rulemaking Authority 215.62(5), 287.064(8) FS. Law Implemented 215.64(5), 215.68(5), 287.064 FS. History–New 12-3-91, Formerly 13K-6.007, Amended 5-25-95.
