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23-23.006 Conditional Release Definitions.

(1) Chair – is the Chair of the Florida Commission on Offender Review.

(2) Conditional Release – means the release of any offender eligible under Section 947.1405(2), F.S.

(3) Conditional Releasee – means an inmate placed on conditional release supervision.

(4) Conditional Release Date – means the date an inmate is placed on conditional release supervision.

(5) Conditional Release Officer – means the person assigned to provide supervision for the conditional releasee.

(6) Conditional Release Voting Panel – means a panel of no fewer than two Commissioners, empowered to set, modify or terminate terms and conditions of supervision for inmates serving conditional release eligible sentences.

(7) Early Termination of Conditional Release Supervision – means a Commission Action discharging a conditional releasee from the terms and conditions of conditional release prior to the established expiration date of conditional release supervision.

(8) Habitual Offender – means an inmate the court has found and sentenced as a habitual offender pursuant to Florida Statutes.

(9) Habitual Violent Felony Offender – means an inmate the court has found and sentenced as a habitual violent felony offender pursuant to Florida Statutes.

(10) Commission Investigator – for purposes of these rules, means an employee of the Florida Commission on Offender Review who performs the following conditional release functions:

(a) Conducts violation hearings and makes findings of fact and recommendations to the Commission;

(b) Performs other related duties as assigned by the Chair.

(11)(a) Felony Commitment – means an incarceration served in this state, any other state, or federal institution for a felony offense. 

(b) Prior Felony Commitment – means any felony commitment served prior to a subsequent felony commitment.

(12) Provisional Release Date (PRD) – is the projected release date computed by the Department of Corrections based upon length of sentence reduced by gain time and provisional release credits.

(13) Release Plan – is the plan provided by the inmate for residence and employment when scheduled for release by Conditional Release with the requirement for a term of supervision.

(14) Revocation of Conditional Release – means the order of the Commission entered after a conditional releasee has been found to have violated one or more conditions of the conditional release, and requires the releasee’s return to prison to resume service of sentence.

(15) Sexual Predator – means an inmate the court has designated a sexual predator pursuant to Florida Statutes.

(16) Tentative Release Date (TRD) – is the projected release date computed by the Department of Corrections based upon length of sentence reduced by applicable gain time.

(17) Vacate – means to set aside any conditional release order.

(18) Violation Hearing For Conditional Release – is a hearing provided to a conditional releasee under warrant and conducted by the Commission, a Commissioner, or a duly authorized representative of the Commission, to determine factually whether the conditional releasee has violated the terms and conditions of his release. A report, with the hearing officer’s findings of fact and recommendation, is then submitted to the Commission for determination of further action to be taken.

(19) Warrant – means a document executed by any member of the Commission which will cause the arrest and detention of a conditional releasee pending further action by the Commission.

Rulemaking Authority 947.07, 947.1405(9) FS. Law Implemented 947.1405 FS. History–New 10-20-91, Amended 1-5-94, 5-29-02, 3-31-10, 7-16-17.
23-23.007 Victim Information.

The Commission shall provide the opportunity to victims to have input into the Commission decisions:

(1) A victim, relative of a minor who is a victim, a homicide victim representative or advocate (hereinafter referred to as victims) shall be permitted to submit a prepared text, letters, notes or other written information to be available at Commission meetings. They shall be included in the inmate file and shall be stamped confidential and excluded from file review under the public records law.

(2) Victims who wish to be notified of the actions taken by the Commission, will be notified of such action at a reasonable time after the meeting.

Rulemaking Authority 947.06, 947.07, 947.20 FS. Law Implemented 947.1405, 947.141 FS. History–New 10-20-91, Amended 1-5-94, 3-31-10, 2-12-13.
23-23.008 Conditional Release Evaluation Procedure.

(1) Within 180 days prior to an inmate’s Tentative Release Date or Provisional Release Date whichever is earlier, as established by the Department of Corrections, the Department shall review the inmate’s program participation, disciplinary record, psychological and medical records, and any other information pertinent to the pending release. The Department shall interview the inmate for conditional release and shall request the inmate to present his/her conditional release plan. The Department shall gather and compile information necessary for the Commission to make the determinations set forth in Sections 947.1405(3) and (5), F.S.

(2) Within 60 days from the receipt of the interview by the Department completed under subsection (1), a panel of no fewer than two Commissioners shall review the recommendations of the Department, and such other information as it deems relevant, and conduct a review of the inmate’s record for the purpose of establishing the terms and conditions of the conditional release. The Commission imposes any special conditions it considers warranted.

Rulemaking Authority 947.07, 947.20 FS. Law Implemented 947.1405 FS. History–New 10-20-91, Amended 8-18-98, 3-31-10.
23-23.009 Notice of Release by Conditional Release.

Rulemaking Authority 947.07, 947.20 FS. Law Implemented 947.1405 FS. History–New 10-20-91, Repealed 3-31-10.
23-23.010 Conditional Release Supervision.

(1) Prior to an inmate being released by conditional release, the Commission shall determine the terms and conditions of supervision.

(2) If an inmate has received a term of probation or community control supervision to be served after release from incarceration, and his/her offense was committed prior to July 1, 2001, he/she is not eligible for conditional release supervision. If the offense was committed on or after July 1, 2001, then conditional release supervision will defer to and run concurrent with the term of probation or community control supervision. Upon expiration of the court imposed supervision, the offender will be subject to the conditions of conditional release supervision until the maximum period of conditional release supervision expires.

(3) An inmate who has been convicted of a violation of Chapter 794, F.S., or is found by the court to be a sexual predator in accordance with Florida Statute is subject to the maximum level of supervision provided, and that supervision shall continue through the end of the releasee’s original court-imposed sentence. The length of supervision must not exceed the maximum penalty imposed by the court.

(4) An inmate who is subject to conditional release supervision shall not be subject to provisional release supervision.

(5) All persons placed solely on conditional release supervision shall initially be subject to the standard conditions of conditional release upon their release from incarceration.

(a) The standard conditions of conditional release shall be the following:

1. Promptly upon being released on Conditional Release, you will proceed to your planned place of residence identified on page one. You shall report in person to the probation and parole office in________ County, Florida, as instructed by the release officer, on ________ at ________. If no specific report date/time is given, you shall report within 72 hours of your release.

2. You shall secure the permission of your Conditional Release Supervisor before:

a. You change your residence or employment,

b. You leave the county of your residence or the state,

c. You post bail or accept pretrial release if you are arrested for a felony.

3. You shall submit a full and truthful report to your Conditional Release Supervisor each month in writing on the forms provided in person, as directed by your Conditional Release Supervisor.

4. You shall not:

a. Own, carry, possess, or have in your constructive possession a firearm or ammunition.

b. Use or possess alcohol or intoxicants of any kind.

c. Use or possess narcotics, drugs, or marijuana unless prescribed by a physician.

d. Enter any business establishment whose primary purpose is the sale/consumption of alcoholic beverages.

5. You shall not knowingly associate with any person(s) who is engaging in any criminal activity, a criminal gang member, or person(s) associated with criminal gang members.

6. You shall secure the permission of your Conditional Release Supervisor before you own, carry or have in your constructive possession a knife or any other weapon.

7. You shall obey all laws, ordinances and statutory conditions of conditional release.

8. You shall:

a. Submit to reasonable search by a Conditional Release Supervisor, of your person, residence or automobile,

b. Waive extradition to the State of Florida if you are wanted for return as an alleged conditional release violator,

c. Permit your Conditional Release Supervisor to visit you at your residence, employment or elsewhere,

d. Promptly and truthfully answer all questions and follow instructions asked or given to you by your Conditional Release Supervisor or the Commission.

9. You understand that you are to remain on conditional release until released therefrom by expiration or by Commission order.

10. During your conditional release term, you shall submit to random testing as directed by your supervising officer or the professional staff of any treatment center where treatment is being received to determine the presence or use of alcohol or controlled substances pursuant to Section 877.111 or Chapter 893, F.S.

11. During your conditional release term, you shall submit and pay for urinalysis testing to identify drug usage and understand that your failure to make such payment or participate as defined under this condition of your conditional release will be considered grounds for revocation of conditional release by the Commission on Offender Review.

12. I agree to pay any court ordered payments such as child support, restitution, or civil liens resulting from restitution orders.

13. You shall execute and provide authorizations to release records to your Conditional Release Supervisor and the Commission so that your progress and participation in required programs can be monitored and documented.

(b) In addition to these standard conditions, the Commission shall require such special conditions of conditional release supervision as it deems necessary.

(6) There shall be no right of review of the terms and conditions of conditional release as determined by the Commission.

(7) A panel of no fewer than two Commissioners has authority to cause a review of the progress of a conditional releasee, or the Department of Corrections may make recommendations to the Commission whether to modify the reporting schedule or further modify the terms and conditions of conditional release. A panel of no fewer than two Commissioners shall discharge from conditional release, relieve from making further reports or permit the releasee to leave the country upon determining that such action is in the best interest of the conditional releasee and of society. Such cases shall be docketed before the panel of commissioners, if available, that initially set the terms and conditions of conditional release.

(8) A panel of no fewer than two (2) commissioners shall review the progress of each person who has been placed on conditional release after two years of supervision in the community and not less often than biennially thereafter. Such reviews must include consideration of whether to modify the reporting schedule, thereby authorizing the person under supervision to submit reports quarterly, semi-annually, or annually. In the event the Commission elects to place a conditional releasee on quarterly, semi-annually or annual reporting, the following definitions will be applicable:

(a) Quarterly reporting – one personal contact required every three (3) months.

(b) Semi-annual reporting – one personal contact required every six (6) months.

(c) Annual reporting – one personal contact required every twelve (12) months.

(9) The panel may give specific instructions reflecting whether the personal contact is to take place in a formal setting or in the setting to be determined by the conditional release supervision.

(10) Such modification shall not impose new or different terms or conditions of conditional release more restrictive than was stated in the original certificate.

Rulemaking Authority 947.07 FS. Law Implemented 947.1405, 947.141 FS. History–New 10-20-91, Amended 1-5-94, 3-31-10, 7-16-17.
23-23.011 Revocation of Conditional Release.

(1) Warrants.

(a) A warrant for the arrest of a conditional releasee shall be executed only by a Commissioner, except in the case of an emergency warrant as provided in subsection (2), herein. The decision to issue a warrant shall be based on evidence which indicates reasonable grounds to believe a releasee has violated a condition of conditional release. The issuance of a warrant is discretionary, except in the case of a sexual predator, the warrant is not discretionary and must be issued, pursuant to Section 947.141(1), F.S., provided reasonable grounds exist that a violation has occurred.
(b) All warrant requests will be reviewed by staff for sufficiency of information and if found sufficient, staff shall submit the warrant request to a Commissioner for a decision regarding issuance of a warrant.

(c) If staff submits a warrant request to a Commissioner for a review, the reviewing Commissioner will elect to execute the warrant, deny the warrant, or to have the warrant request placed before a panel of no fewer than two (2) Commissioners for a decision.

(d) A request for a warrant shall be denied only by a Commissioner or Commissioners and the reasons for the denial shall be provided to the requester.

(e) Should a warrant be issued, such will be transmitted to the requesting agency for appropriate service or filing. Alleged violators of conditional release will be entered into the Florida Crime Information Center and National Crime Information Center databases, unless in custody. The Commission has authority to pursue extradition of alleged violators from other jurisdictions.

(f) Should a warrant be issued, and a dismissal of the warrant is requested, the signing Commissioner or Chair is authorized to dismiss the warrant for good cause or have the dismissal request placed on the docket before a panel of no fewer than two (2) Commissioners for a decision.
(2) Emergency Warrants.

(a) An emergency warrant can be issued by a Commissioner or any Commission representative duly authorized by the Chair when the Commission receives notification from an arresting agency that a releasee has been arrested and charged with a new felony offense and there is no outstanding Commission warrant for the releasee.

(b) The decision to issue an emergency warrant shall be based on evidence which indicates reasonable grounds to believe a release violated the conditions of conditional releasee. The issuance of an emergency warrant is discretionary.

(c) Should an emergency warrant be issued, such will be transmitted to the detaining agency for appropriate service or filing. Alleged violators of conditional release will be entered into the Florida Crime Information Center and National Crime Information Center, unless in custody. The Commission has authority to pursue extradition of alleged violators from other jurisdictions.

(d) Should an emergency warrant be issued and a dismissal of the emergency warrant is requested, only the signing Commissioner or the Chair is authorized to dismiss the warrant for good cause.

(3) Release on Recognizance.

(a) The Commission or a Commissioner may at any time during the violation process, release a conditional releasee on recognizance bond, conditioned upon the conditional releasee’s appearance at any hearings noticed by the Commission or until further order of the Commission. 

(b) A review regarding bond for alleged conditional release violators who are in custody, shall be conducted before or at the time of the initial service of the notice of the violation hearing.

(c) The alleged violator must be informed that by accepting release on recognizance, he is waiving any and all time constraints related to the violation hearing.

(d) Any conditional releasee who has been arrested pursuant to a Commission warrant may request and shall be provided a hearing on the matter of bond regarding the Commission warrant. Such hearing shall be held by a Commissioner or a duly authorized representative of the Commission, who shall provide the Commission with a written summary of the hearing, after which a panel of no fewer than two Commissioners shall make a decision and inform the conditional releasee. Should the Commission or an authorized representative receive reliable information that the releasee has violated the conditions of the release on recognizance, a Commissioner can enter an order revoking the release on recognizance. Such order shall be sufficient to cause the arrest and return of the releasee to custody.

(4) Conditional Release Violation Hearing.

(a) A Commissioner or a duly authorized representative of the Commission shall convene a violation hearing within 45 days after notification of the arrest in the State of Florida of a conditional releasee charged with violation(s), unless waived by the releasee.

(b) The conditional releasee shall be informed, in writing, at least 14 days prior to the conditional release violation hearing of the date, time and location of the hearing. The notice of the hearing shall contain the charges of violation and a list of the releasee’s rights, as follows:

1. The opportunity to be present for the conditional release violation hearing.

2. The opportunity to present evidence in his or her own behalf, including witnesses and evidence secured by subpoena or subpoena duces tecum.

3. The opportunity to receive, prior to the hearing, the disclosure of evidence that will be presented at the conditional release violation hearing.

4. The opportunity to confront and cross-examine any adverse witness.

5. The opportunity to be represented by counsel, either retained or appointed, provided that such appointment is made consistent with the guidelines of the United States Supreme Court case of Gagnon v. Scarpelli, 411 U.S. 778 (1973).

(c) Waiver of Conditional Release Violation Hearing.

1. A conditional releasee serving a state sentence within the State of Florida may waive his or her final hearing after an explanation of the consequences of a waiver. The waiver shall be in writing and shall be executed before a Commissioner or duly authorized representative of the Commission. The conditional releasee may withdraw the waiver by submitting a written request which waives all time constraints. The waiver withdrawal request must be witnessed by Commission staff, Department of Corrections staff, or staff of the correctional facility where the releasee is housed, and must be postmarked within 14 days after date of the execution of the waiver. Upon receipt of a timely waiver withdrawal request, a conditional release violation hearing shall be convened after appropriate notice.
2. A conditional releasee serving a sentence in a jurisdiction outside the State of Florida or serving a federal sentence may submit a written request to waive his or her final hearing in absentia and have the Commission proceed with the disposition of the violation. Upon receipt of the written waiver request, the Commission can elect to either proceed with the revocation or wait to make a final decision as to the revocation until the conditional releasee has completed his or her sentence in the other jurisdiction and is returned to Florida. The conditional releasee may withdraw the waiver by submitting a written request which waives all time constraints. The waiver withdrawal request must be witnessed by Commission staff, Department of Corrections staff, or staff of the correctional facility where the releasee is housed, and must be postmarked within 14 days after date of the the execution of the waiver. Upon receipt of a timely waiver withdrawal request, a conditional release violation hearing shall be convened after appropriate notice.
(d) The conditional releasee is entitled to request that his conditional release violation hearing be postponed until such time as any pending criminal charges that are listed on the Commission’s warrant or notice of hearing have been resolved or upon a showing of good cause. The request for postponement or continuance may be submitted to the person conducting the hearing in writing prior to convening the hearing, provided that the reasons for the request are outlined with specificity. The granting of a continuance or postponement on behalf of the conditional releasee constitutes a waiver by the conditional releasee of all time constraints, any requirement for a local hearing, and shall postpone disposition of the violations until notification is received by the Commission that the pending criminal charges have been resolved or the Releasee elects to proceed with or waive the hearing. If there are also pending technical violations, the granting of the postponement also postpones disposition of the technical violations until such time as the criminal charges are resolved. In the event that the conditional release violation hearing has been convened, such may be postponed or continued beyond 45 days as provided by statute, on the motion of the conditional releasee, the Commission or duly authorized representative of the Commission, provided the record reflects a good cause reason for such continuance or postponement.

(e) If there is a judicial order of incompetency, a written psychiatric or psychological determination of incompetency, or a commitment to a mental institution in the 90 days prior to the violation then an attorney shall be appointed. Once an attorney is appointed for questions of competency or if a previously appointed/retained attorney raises competency issues, then evidence of mental competency/incompetency shall be gathered and forwarded to the Commission for review. Once received by the Commission, the case shall be docketed. At the Commission meeting, the Commission may either order that the violation process proceed, that the violation process be placed in abeyance, or such other order that it considers proper.

(f) The conditional release violation hearing shall be convened within 45 days of receipt of written notification from the Department of Corrections that the alleged violator has been returned to the custody of the Department from another jurisdiction.

(g) Subpoenas and subpoenas duces tecum for the conditional releasee and the Commission shall be issued by a Commissioner or duly authorized representative of the Commission on behalf of the State or the conditional releasee. The Commission, a Commissioner or a duly authorized representative of the Commission will decline a request to subpoena a witness whose testimony is found to be cumulative, irrelevant or nonprobative. The party requesting the subpoenas shall furnish to the Commission, a Commissioner or a duly authorized representative of the Commission the names and addresses of his proposed witnesses at least 14 days prior to the hearing date.

(h) At the hearing, the accused violator may waive representation by an attorney, provided the waiver is reflected clearly in writing or in the record of the proceeding. Should the conditional releasee desire, retained counsel may represent the conditional releasee at the hearing. In the event the conditional releasee desires counsel and has not retained one, the following procedure shall apply:

1. The person conducting the hearing shall determine the conditional releasee’s financial ability to retain private counsel. When the person conducting the hearing determines a conditional releasee has the ability to retain private counsel, reasonable time shall be permitted for the conditional releasee to secure counsel, if the conditional releasee so desires.

2. If the person conducting the hearing concludes the conditional releasee is unable to secure counsel by reason of indigency, the person conducting the hearing shall then proceed to determine if the conditional releasee is eligible for appointed counsel as provided in the guidelines outlined in Gagnon v. Scarpelli, 411 U. S. 778 (1973). If a request for counsel is denied, the grounds for the denial shall be stated in the record.

(i) During a conditional release violation hearing, the conditional releasee has a right to speak on his/her own behalf. The person conducting the hearing has authority to elect to rule on legal matters during the course of the hearing or may elect to withhold ruling pending consultation with counsel or staff. 
(j) Based on evidence presented at the violation hearing, or received by stipulation, the person conducting the hearing shall make findings of fact regarding the alleged violations, with a written recommendation to the Commission. When the Commission finds that the conditional releasee has committed one or more violations, the Commission shall within a reasonable time enter an order revoking the conditional release, restoring the conditional releasee to supervision or such other order as deemed appropriate. Notification by copy of the Commission order shall be provided to the conditional releasee. If the decision of the Commission is to revoke, the order entered shall contain the evidence relied upon and the reasons for the revocation.

(k) The person conducting the hearing has authority to elect to receive information following the violation hearing if the conditional releasee stipulates to the receipt of such information and such stipulation is reflected in the record.

(l) When a panel of no fewer than two (2) Commissioners revokes conditional release, the conditional releasee shall be entitled to credit for time spent in custody prior to the violation hearing for all charges that appear on the warrant and/or notice of hearing. Time spent in another jurisdiction as a result of intervening sentence(s) shall be considered. Credit for time in custody as decided by the panel shall be reflected in the order of revocation of conditional release.

(m) The Commission shall consider the credit for time served on conditional release in each case. The actual award of such credit is discretionary with the Commission. Credit for time served on conditional release shall be reflected in the Commission’s order.

(n) Pursuant to the United States Supreme Court’s decision in Pennsylvania Board of Probation & Parole v. Scott, 524 U.S. 357 (1998), the Commission may consider evidence that has been excluded in a criminal proceeding as the result of the application of the federal exclusionary rule.

Rulemaking Authority 947.07 FS. Law Implemented 947.1405, 947.141 FS. History–New 10-20-91, Amended 1-5-94, 4-20-94, 3-31-10, 2-12-13, 7-16-17.
23-23.012 Conditional Release Forms.

Rulemaking Authority 947.07, 947.20 FS. Law Implemented 947.1405, 947.141 FS. History–New 10-20-91, Amended 1-5-94, Repealed 3-31-10.
