CHAPTER 28-40

PROCEDURES FOR WITHHOLDING WAGES TO REPAY EDUCATIONAL LOANS IN DEFAULT
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28-40.001 Purpose.

The purpose of this chapter is to establish procedures for withholding, from the wages of employees of the State or any of its political subdivisions, amounts necessary to repay outstanding balances of educational loans in default and to establish a standard method of calculating such withholding amounts.

Rulemaking Authority 112.175(2) FS. Law Implemented 112.175 FS. History–New 5-27-90.

28-40.002 Definitions.

As used in this rule:

(1) Agency which holds educational loans. Any agency of the State or its political subdivisions which is the obligee or assignee of an educational loan.

(2) Default. The failure of a borrower to make an installment payment when due, or to meet other terms of an educational loan provided that this failure persists for:

(a) 180 days for a loan repayable in monthly installments; or

(b) 240 days for a loan repayable in less frequent installments.

(3) Educational Loan. A loan made or guaranteed by the State or any of its political subdivisions for the purpose of providing a student or parent borrower with financial assistance for the beneficiary to pursue an education. As used in the rule chapter, the term “educational loan” includes, but is not limited to, loans authorized pursuant to Title IV, Part B of the Higher Education Act of 1965, as amended (20 U.S.C. 1071, et seq.), and loans, scholarship loans and fellowship loans authorized pursuant to Chapter 240, Part IV, F.S.

(4) Employee. Any elected or appointed official or any person employed by the State or any of its political subdivisions.

(5) Employer. Any employing agency of the State or of its political subdivisions.

(6) Pay. Total wages or compensation of an employee excluding payments for overtime.

(7) Political subdivision. Any county, municipality, special district, district school board, community college, or other government entity except agencies of the federal government.

(8) Annual Leave. Authorized leave of absence with pay granted an employee for vacation or other personal purposes.

(9) Sick Leave. Authorized leave of absence with pay granted an employee for the employee’s personal illness and injury or for the illness or injury of a member of an employee’s immediate family when the employee’s presence with the family member is necessary.
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28-40.003 Identification of Employees in Default on Educational Loans.

(1) Upon the effective date of this rule chapter, and not less frequently than every three months thereafter, the Department of Education will compile a list of borrowers who have defaulted on educational loans. The list shall identify the agency holding the loan and shall include the borrower’s social security number. An agency, other than the Department of Education, which holds educational loans may submit the names of its defaulted borrowers to the Department of Education for inclusion on the list. Such submissions must be made by the fifteenth (15th) day of the month preceeding the day on which the list is scheduled to be compiled and shall include the borrower’s social security number and the identity of the agency holding the loan. This information shall be in tape and hard copy media.

(2) The Department of Education shall submit the list of default borrowers compiled pursuant to subsection (1) above to the following offices within fifteen (15) days of its creation: Unemployment Compensation Division of the Department of Economic Opportunity, Office of the Comptroller of the Department of Banking and Finance, and the Division of Retirement of the Department of Management Services. The list shall be provided in tape and hard copy media and shall include the information specified in subsection (1) above.

(3) The Departments of Economic Opportunity, Banking and Finance, and Management Services shall match their records to the list of default borrowers provided by the Department of Education within fifteen (15) days of receipt. Each shall provide to the Department of Education a new list of default borrowers which contains such additional information from its records as is readily available to locate employees in default on educational loans. For matched borrower records, such additional information shall include, the identity and address of the employer, the address of the employee, and the pay of the employee. For unmatched borrower records, such additional information shall include an indication that no record of the borrower was found.

(4) From the listings it receives from the Department of Economic Opportunity, the Department of Banking and Finance, and the Department of Management Services, the Department of Education shall provide information to the other agencies holding educational loans. Such information shall include the additional information received for the matched borrower records submitted by each agency and shall be provided within fifteen (15) days of receipt.

Rulemaking Authority 112.175(2) FS. Law Implemented 112.175(2) FS. History–New 5-27-90, Amended 1-5-93.

28-40.004 Notice of Default.

(1) In order to pursue remedies under Section 112.175, F.S., an agency which holds educational loans shall serve notice on any employee who has defaulted on such a loan held by the agency. The notice shall advise the employee of the existing default condition and provide the employee with a statement of the outstanding balance due on the loan. A copy of the default notice shall also be served on the employing agency. The notice shall advise the employee that pursuant to Section 112.175, F.S., involuntary wage withholding proceedings will commence within sixty (60) days unless the employee successfully negotiates a voluntary wage withholding agreement with the agency holding the loan.

(2) The default notice shall advise the employee of his right to inspect and copy records relating to the debt. It shall also advise the employee of his right to request and be provided a hearing if, on or before the fifteenth (15th) day following receipt of the default notice, a petition, challenging the existence or amount of the debt or the default condition, is filed with the agency holding the loan.
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28-40.005 Negotiation of Voluntary Wage Withholding.

(1) The employee shall be given sixty (60) days from service of the default notice to enter into a voluntary repayment agreement with the agency holding the loan providing for repayment of the loan through payroll deduction. After such time, the employee shall be deemed to have consented to the involuntary withholding of his pay for the repayment of the loan.

(2) It is within the discretion of the agency holding the loan and the employee to determine the amount of pay that will be voluntarily withheld to repay outstanding default loans.

(3) In the event the agency holding the loan and the employee are able to negotiate a voluntary wage withholding agreement, the agency holding the loan shall serve notice of intent to voluntarily withholding pay on the employee and his employer. This notice shall include the name of the employee, the outstanding balance of the educational loan, the amount of pay to be withheld and the name and address of the agency to which the withheld pay is to be remitted.

(4) The voluntary withholding of employee pay shall commence within forty (40) days after service of the notice of intent to voluntarily withhold pay and shall continue until the agency holding the loan notifies the employer to cease withholding the employee’s pay.

(5) The agency holding the loan shall notify the employer to cease withholding the employee’s pay at the time the employee’s educational loan is paid in full.

(6) Notwithstanding any provision in this section to the contrary, in the event an employee terminates his employment with his employer or the employee’s employment is terminated by his employer and there remains an outstanding balance on the educational loans in default, an amount equal to ten (10) percent of payments, including but not limited to sick or annual leave payments, due the employee or an amount equal to the outstanding balance of the educational loans, whichever is less, shall be withheld for repayment of the educational loans.

(7) The employer shall remit all sums withheld pursuant to a voluntary wage withholding agreement to the agency at the address provided in the notice of intent to voluntarily withhold pay.
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28-40.006 Involuntary Withholding of Employee Pay.

(1) If after a sixty (60) day period from service of the default notice specified in subsection 28-40.004(1), Florida Administrative Code (F.A.C.), a negotiated repayment schedule is not agreed upon by the employee and the agency holding the loan, or if the employee fails to adhere to the terms and conditions of the negotiated voluntary repayment agreement, or if the employee does not prevail in the hearing requested pursuant to subsection 28-40.004(2), F.A.C., a notice of intent to involuntarily withhold pay will be served by the agency holding the loan upon the employee and the employer. The notice shall include the name of the employee, the outstanding balance of the education loan, the amount of pay to be withheld, and the name and address of the agency to which the withheld pay is to be remitted.

(2) Involuntary withholding of employee pay shall commence within forty (40) days after service of the notice of intent to involuntarily withhold pay and shall continue until the agency holding the loan notifies the employer to cease withholding the employee’s pay.

(3) The agency holding the loan shall notify the employer to cease withholding the employee's pay at the time the employee’s educational loan is paid in full.

(4) Notwithstanding any provision in this section to the contrary, in the event an employee terminates his employment with his employer or the employee's employment is terminated by his employer and there remains an outstanding balance on the educational loans in default, an amount equal to ten (10) percent of payments, including but not limited to sick or annual leave payments, due the employee or an amount equal to the outstanding balance of the educational loans, whichever is less, shall be withheld for repayment of the educational loans.

(5) The employer shall remit all sums withheld pursuant to involuntary wage withholding to the agency at the address provided in the notice of intent to involuntarily withhold pay.
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28-40.007 Calculation of Involuntary Withholding from Pay.

(1) The amount of pay to be involuntarily withheld shall be determined based on the outstanding balance of the educational loan, the employee’s pay and the number of dependents supported by the employee. Such withholding of pay shall be in a percentage as determined by the agency holding the loan in accordance with the following table:

	                                                                                Outstanding Balance of Loan

	
	Annual Employee Pay
	$0-2,899
	$2,900-5,199
	$5,200 +

	
	$0-19,499
	7%
	7.5%
	8%

	
	$19,500-31,800
	8%
	8.5%
	9%

	
	$31,801 +
	9%
	9.5%
	10%


(2) The percentage of pay to be involuntarily withheld as determined from the table shall be reduced by five-tenths (.5) percent for each dependent of the employee that is supported by the employee; provided, however, that the maximum reduction allowed for all employee dependents shall be one (1) percent.

(3) The amount of pay to be involuntarily withheld per pay period shall be calculated by dividing the annual amount of pay to be withheld by twelve (12) for employees on a monthly payroll, by twenty-four (24) for employees on a bi-monthly payroll, by twenty-six (26) for employees on a bi-weekly payroll and by fifty-two (52) for employees on a weekly payroll.

(4) Under no circumstances may an amount in excess of ten (10) percent per pay period of the pay of an employee be required to be withheld by the agency holding the loan as part of the involuntary repayment schedule or plan. However, an employee may, by written consent, agree to a repayment schedule that provides for withholding of the employee's pay in an amount that otherwise exceeds the involuntary wage withholding provisions of this rule chapter, including a repayment schedule that exceeds ten (10) percent of the employee's pay per pay period.

(5) The amount of pay to be involuntarily withheld shall be recalculated by the agency holding the loan each year in the employee’s birth month, provided that at least twelve (12) months have passed since the initial withholding calculation was made. Adjustments shall be made to employee’s wage withholding based on changes in employee’s pay or changes in the number of employee’s dependents. For purposes of this recalculation, the determination of the percentage of employee’s pay to be withheld shall be made based on the original outstanding balance of the loan for which the employee's pay is being involuntarily withheld without regard to subsequent employee payments which may have reduced such balance.
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28-40.008 Notices.

All notices to employees shall be deemed served when mailed by certified mail, return receipt requested. All notices to employers shall be deemed served when mailed by regular U.S. mail.
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28-40.009 Hearings.

A hearing shall be provided if the employee, on or before the fifteenth (15th) day following receipt of the notice of default, files a petition challenging the existence or amount of the debt or the default condition with the agency holding the loan. The hearing may be conducted by the head of the agency holding the loan or his designee unless the employee is under the supervision or control of the agency head, or the hearing may be conducted by an administrative law judge from the Division of Administrative Hearings. A final order shall be entered at the earliest practicable date following the hearing, which shall not be more than ninety (90) days after the filing of the petition requesting the hearing. The timely filing of a petition shall stay withholding procedures until a final order is entered.
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28-40.010 Collection Agencies and Loan Servicing Agencies.

Nothing in this rule chapter shall be construed to limit or interfere with prior arrangements made by an agency holding educational loans with a collection agent or a loan servicing agent.
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