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67-39.002 Definitions.

In addition to those terms defined below, capitalized terms shall have the meaning set forth in the Act.

(1) “Act” means Section 420.5092 (Florida Affordable Housing Guarantee Program), F.S.

(2) “Board” shall mean the Board of directors of the Corporation.

(3) “Credit Underwriter” means the independent third-party entity retained by the Qualified Lending Institution, subject to the prior approval of the Guarantor, to provide a recommendation regarding the credit-worthiness of a proposed financing of Eligible Housing and the Eligible Housing’s ability to achieve satisfactory projected cash flows. Such services should include a comprehensive analysis of the financial condition of the Obligor, the real estate, the economics of the financing, the ability of the Obligor and the development team to proceed and complete the proposed project and the evidence of need for affordable housing. The Credit Underwriter should determine a recommended amount of the obligation.

(4) “Eligible Persons” means one or more persons or a family whose total annual adjusted household income is less than 120 percent of the median annual adjusted gross income for households within the state, or 120 percent of the median annual adjusted gross income for households within the applicable metropolitan statistical area (MSA) or, if not within an MSA, within the county in which the person or family resides, whichever is greater.

(5) “Feasibility Study” means a study conducted by an independent third party selected by the Corporation to determine a range of appropriate levels of fees and charges for Guarantees in relation to different degrees of risk, as contemplated by the Act.

(6) “Financial Advisor” shall mean the person or entity retained by the Corporation to render financial advice with respect to the Guarantee Program.

(7) “Guarantee” means an Affordable Housing Guarantee, within the meaning of the Act.

(8) “Guarantee Program” means the Affordable Housing Guarantee Program created pursuant to the Act.

(9) “Guarantor” means the Corporation, acting in its capacity as guarantor under the Guarantee Program.

(10) “Obligor” means the entity that is the original borrower under a Qualified Obligation, and any successors and assigns that are approved by the Guarantor.

(11) “Principal” means any individual acting in their individual capacity or acting as president, vice president, treasurer, secretary, member of the board of directors or the legal or beneficial owner of 10% or more of any class of stock of a corporation which is a general partner of a limited partnership Obligor; or the individual or entity that is a general partner of a limited partnership that is the general partner of a limited partnership Obligor, or is a partner in a general partnership or joint venture acting alone or as a part of another entity that is an Obligor. With respect to a limited liability company either acting alone or as a part of another entity that is an Obligor, each manager and each member is a Principal. With respect to a registered limited liability partnership either acting alone or as a member of another entity that is an Obligor, each partner is a Principal. With respect to a trust either acting alone or as a part of another entity that is an Obligor, any individual or entity owning 10% or more of the beneficial interest in the trust is a Principal. A general contractor, management agent, architect/engineer, attorney that is not in any way related to or under common ownership with the Obligor or any Principal thereof are not considered Principals of the Obligor entity.

(12) “Program Documents” means those documents establishing the Guarantee and evidencing the security supporting the Guarantee, as set forth in Rule 67-39.010, F.A.C.

(13) “Qualified Lending Institution” means any bank, trust company, national bank, savings bank, state or federal savings and loan association, state or federal credit union, insurance company, private or public pension fund, philanthropic institution, Florida local housing finance authority, the Florida Housing Finance Corporation, in its capacity as a lender, or any other entity approved by the Corporation.

(14) “Qualified Obligation” means a contractual obligation which is made or purchased by a Qualified Lending Institution, and secured by one or more of the following:

(a) Residential Property which will provide eligible Housing, or

(b) Such other collateral as recommended by the Credit Underwriter or Financial Advisor as necessary to secure such obligation.

(15) “Residential Property” means any building, structure, unit thereof or unimproved real property, which is used or occupied, or is intended to be used or occupied, wholly or partly, as the residence of one or more Eligible Persons, including use or intended use for housing for the homeless. For the purposes of this part, residential Property shall exclude property used or intended to be used as an assisted living facility, as defined in Section 400.402(6), F.S., and property located in non-contiguous sites.

(16) “Servicer” means the entity, selected by the Qualified Lending Institution and approved by the Guarantor, to service the Qualified Obligation.

(17) “Trustee” means the entity acting as trustee for the holders of bonds secured by a pledge of rights under a Qualified Obligation.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 4-5-93, Amended 2-16-94, 2-6-97, Formerly 9I-39.002, Amended 10-21-99, 1-8-02.

67-39.0025 Guarantee Program.

Action by the Board, acting in its capacity as executive body of the Guarantor, shall be necessary for the Guarantee Program to implement any of the following:
(1) Approve Qualified Lending Institutions;
(2) Authorize the execution of a Guarantee or Guarantees on terms which minimize the financial risk to the Guarantee Program while assuring that the project is financially feasible;
(3) Approve the issuance of commitments to guarantee any Qualified Obligation or aggregate of Qualified Obligations;

(4) Authorize entering into contracts, agreements or treaties of insurance regarding Qualified Obligations or aggregate of Qualified Obligations;
(5) Allocate funds to satisfy the Guarantor’s contractual obligations pursuant to the Program Documents under any Guarantee;

(6) Establish time limits in which a Qualified Obligation must be made or purchased in order to be eligible for a Guarantee;

(7) Establish the premium charges for its Guarantees in amounts determined to be no less than that suggested by the applicable Feasibility Study;

(8) Establish and levy such other charges and fees, including, fees for extension of time in which to close a Qualified Obligation unless the Board determines otherwise in writing in connection with applications for guarantee, guarantee commitments, contracts of guarantee and as are necessary to recover authorized reimbursable expenses under the Act;

(9) Modify, with respect to:
(a) Rate of interest associated with any Qualified Obligation for which a Guarantee has been issued;

(b) Time of payment of any installment of principal or interest, security or any other term, of any Qualified Obligation for which a Guarantee has been issued;

(c) The security for any Qualified Obligation, contract or agreement of any kind for which the Guarantee Program has issued a Guarantee or to which the Guarantee Program is party;

(d) Time limits established pursuant to subsection 67-39.025(6) F.A.C., or

(e) Other modifications requested or approved by the Obligor or Qualified Lending Institution or other party to the transaction.

(10) Foreclose on any Qualified Obligation in financial or technical default or commence any action to protect or enforce any rights conferred upon the Corporation and the Guarantee Program pursuant to any Guarantee of such Qualified Obligation or authorized by any documents provided as collateral for any Guarantee, or otherwise to acquire or take possession of any property pledged as collateral for any Qualified Obligation;

(11) Hold, manage, administer, lease, or sell any property conveyed to or acquired by the Guarantor;

(12) Authorize the payment, pursuit to final collection, compromise, settlement, collection, waiver or release any right, title, claim, lien or demand, however acquired, including any equity or right of redemption;

(13) Authorize the sale, at public or private sale, any mortgage, mortgage participation or other obligation held by the Guarantor or the Guarantee Program;

(14) Authorize the procurement of insurance against any loss in connection with property pledged as collateral for any Guarantee or property of the Guarantor and held for the benefit of the Guarantee Program;
(15) Enter into contracts related to the management of Guarantee Program resources, including any risk-sharing arrangements;

(16) Authorize staff to:

(a) Set the date and conditions on which offering materials to be utilized by a Qualified Lending Institution that reference the Guarantee Program and the proposed Guarantee may be released; and,
(b) Prohibit distribution of any offering materials in connection with a HUD risk-sharing transaction until the Guarantor has received the HUD firm approval letter, unless otherwise approved by the Board in writing;
(17) Authorize the establishment of such other contractual provisions as are necessary or incidental to the foregoing; and,
(18) Authorize the prioritization of issuance of Guarantees with respect to Qualified Obligations issued under the HUD Risk-Sharing Program over other Guarantees.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 1-8-02.
67-39.003 Feasibility Studies.

The Corporation shall retain an independent third party to perform a Feasibility Study. Such Feasibility Study must contemplate the specific project type proposed to be guaranteed before any Guarantee of a Qualified Obligation of such project type shall be issued. The Board must accept the Feasibility Study prior to the issuance of any Guarantee pursuant thereto.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 4-5-93, Amended 2-16-94, 12-26-95, 2-6-97, Formerly 9I-39.003, Amended 10-21-99, 1-8-02.

67-39.004 Eligibility Criteria for Qualified Obligations.

To be eligible for a Guarantee, each Qualified Obligation must evidence, unless otherwise approved by the Board:

(1) Security for the proposed Qualified Obligation, including a mortgage on the real property, guarantees required from Principals or other parties, and a level of contributed equity satisfying the requirements recommended by the Credit Underwriter or Financial Advisor or otherwise acceptable to the Board;

(2) That the Obligor and the Principals thereof:

(a) Are credit-worthy;

(b) Are not currently in financial arrears or default to the Corporation or the Corporation’s servicer under any program or otherwise in noncompliance beyond any cure period contained under existing documents relating to any Corporation program; and,
(c) With respect to closings of Qualified Obligations that occur in 2002 or after, have not within the past five years been in financial arrears or default to any Qualified Lending Institution or its Servicer, or otherwise in noncompliance beyond any cure period contained in any loan documents related to any Qualified Obligation for which a Guarantee has been issued. Notwithstanding the above, if in the case of subsection (b) or (c), the Board determines that any financial arrearage or default does not materially adversely affect the ability of the Obligor and the Principals thereof to perform their obligations with respect to the proposed Qualified Obligation or the likelihood of their performing such obligations, then the Qualified Obligation will remain eligible for a Guarantee. With respect to subsection (b) or (c), above, noncompliance shall prohibit the issuance of a Guarantee only to the extent that the Board determines that such noncompliance substantially increases the likelihood of the Obligor and the Principals thereof not performing their obligations with respect to the proposed Qualified Obligation.

(3) Terms and provisions with respect to property insurance, repairs, alterations, payment of taxes, reserves and assessments, delinquency charges, default remedies, and additional security as are consistent with other similar Qualified Obligations for which a Guarantee has been issued or are deemed necessary by the Guarantor to address new problems or market situations and which are satisfactory to the Guarantor;

(4) Furtherance of the purposes of the Act and the Guarantee Program;

(5) That in the case of multifamily Residential Property, such Qualified Obligation is not a refinancing of existing permanent financing, except:
(a) Existing permanent financing for which a Guarantee has already been issued, or
(b) Refinancings associated with rehabilitation of the existing property in which:

1. Rehabilitation expenditures in connection with such acquisition equal at least 25% of the cost of acquiring such Residential Property,

2. A physical needs study conducted by an independent third party shows an expected useful life after rehabilitation in excess of the proposed term of the Qualified Obligation,

3. An unconditional performance and payment bond meeting the requirements of subsection 67-39.006(3), F.A.C., is obtained to support the rehabilitation; and,
4. An appraisal based on a market value approach showing a loan-to-value ratio with respect to the Qualified Obligation not in excess of 90% supports the credit underwriting report.

(6) That the proposed Eligible Housing will not:
(a) Be marketed to, attract and thereby materially displace residents from other affordable housing developments financed by the Corporation or guaranteed by the Guarantor located in the same submarket, provided that for such purposes the provision of only 4% low income housing tax credits by the Corporation shall not be deemed financing by the Corporation;

(b) Result in such concentration of affordable housing developments financed by the Corporation or by local housing finance authorities or guaranteed by the Guarantor in the given geographic area that either the ability to repay the Qualified Obligation is compromised or the purposes of the Act in providing Guarantees on a state-wide basis is not satisfied, or
(c) Result in such concentration of pre-lease-up Guarantee risk to a single Obligor or Principal that the likelihood of default on guaranteed Qualified Obligations is increased.

(7) That in the case of multifamily Residential Property for Qualified Obligations that close in 2002, other than Qualified Obligations consisting of a loan of tax-exempt bond proceeds from the Corporation designated in 2001 by the Corporation for funding or a Qualified Obligation consisting of a loan of bond proceeds from a Qualified Lending Institution which has submitted a completed and executed pre-application to the Guarantor with respect to the proposed Qualified Obligation prior to September 30, 2001, a favorable Credit Underwriter report indicating a minimum of 1.15x debt service coverage of the Qualified Obligation subject to the Guarantee. Notwithstanding the above, the existence of a favorable report of the Credit Underwriter does not obligate the Guarantor to issue a Guarantee;

(8) That no deed restrictions are imposed upon multifamily Residential Property pledged as security for any Qualified Obligation which restrict the marketability of the property in the event of foreclosure, unless otherwise approved by the Board in writing;

(9) Income limitations that are not in excess of the limitations set forth in the definition of “Eligible Persons” and that no additional rental limitations are imposed by the Qualified Lending Institution which would adversely affect the ability to repay the Qualified Obligation;
(10) That a final maturity of the Qualified Obligation not in excess of forty-two years from the date of closing, unless further limited by HUD regulations in connection with a HUD risk-sharing transaction, or, in the case of a rehabilitation financing, a final maturity equal to the lesser of forty-two years from the date of closing or 75% of the remaining useful life of the property as evidenced by a physical needs study prepared by an independent third party;
(11) That with respect to any Qualified Obligation of an Obligor which is a non-profit corporation or a limited liability company owned or controlled by a non-profit corporation:
(a) Such entity must provide at closing equity from low income housing tax credits or its own resources equal to at least 15% of total development cost, with no more than one-half of such equity comprised of subordinate loans or grants; and,
(b) The proposed Qualified Obligation will be credit underwritten and evaluated as being exempt from ad valorem taxation only to the extent the Obligor has provided an agreement evidencing such from the local property appraiser, in form and substance satisfactory to the credit underwriter and the Guarantor; and,
(12) That the Residential Property shall contain a maximum of 400 residential units. Any two-bedroom units shall be required to also have two full bathrooms.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 4-5-93, Amended 2-16-94, 12-26-95, 2-6-97, Formerly 9I-39.004, Amended 10-21-99, 1-8-02.
67-39.0045 Required Submissions for Qualified Lending Institutions.

Prospective Qualified Lending Institutions must submit information, sufficient in detail to demonstrate the capacity to perform the functions and services necessary to adequately comply with the requirements contained in that entity’s Lender documents and the standard Guarantor documents. Information to be submitted must include a current audited financial statement prepared by an independent certified public accountant in accordance with generally accepted accounting principles, description detailing the institution’s experience in originating and servicing affordable housing loans, and listing and qualifications of key personnel within the institution’s affordable housing operation.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 1-8-02.
67-39.005 Fees and Rates.

(1) The Guarantor shall charge premiums and rates for the issuance of a Guarantee in amounts not less than that established in the applicable Feasibility Study.

(2) An application fee of .1 percent (.0010) of the total proposed qualified mortgage amount shall be paid by or on behalf of the Qualified Lending Institution at the time a proposed loan is submitted to the Guarantor for consideration for a Guarantee.

(3) A good faith deposit in the amount of $15,000 shall be required to be paid by the Obligor to the Guarantor prior to the earlier to occur of the distribution by counsel to the Guarantor of Guarantee documents or the approval of a proposed Guarantee by the Corporation’s Board of Directors. Such good faith deposit shall be applied at closing to pay a portion of the fees due counsel to the Guarantor and the initial Guarantee fee. In the event the proposed financing does not close, such deposit shall be applied toward the amount of the accrued but unpaid fee of Guarantor’s counsel and any other unpaid expenses of the Guarantee Program associated with such proposed Guarantee, and the remainder shall be returned to the applicant.

(4) A commitment fee of not less than .2 percent (.0020) of the stated principal amount of the Qualified Obligation shall be paid by or on behalf of the Qualified Lending Institution when a commitment to guarantee is issued by the Guarantor.

(5) The Qualified Lending Institution or the Obligor or Principals shall pay all expenses incurred in the course of processing a request for a Guarantee, regardless of whether a Guarantee is ever issued.

Rulemaking Authority 402.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 4-5-93, Amended 2-16-94, 12-26-95, 2-6-97, Formerly 9I-39.005, Amended 10-21-99, 1-8-02.
67-39.006 Contractual Provisions of Qualified Obligation Documents.

The Corporation shall require that supporting documents for each Qualified Obligation contain contractual provisions to ensure payment of the Qualified Obligation. Such provisions shall include, unless otherwise approved by the Board:

(1) Rights of foreclosure or other means of obtaining the collateral.

(2) In the case of multifamily Residential Property, guarantees of completion, operating deficits and an environmental indemnity, effective as of the date of closing, and, if deemed necessary by the Credit Underwriter, the Financial Advisor or the Guarantor, a liquidity maintenance agreement. In the event an Obligor or Principal elects to satisfy such guarantees by means of an irrevocable letter of credit from a banking institution, separate letters of credit for each guarantee running co-terminously shall be required.

(3) In the case of multifamily Residential Property, an unconditional 100% performance and payment bond by a provider rated at least “A-” by A. M. Best & Co, with a financial size category of at least FSC VI.

(4) In the case of multifamily Residential Property financed through the issuance of tax-exempt bonds, 50% of the tax credit equity necessary for completion of construction being deposited prior to closing with the Qualified Lending Institution or Trustee, and all remaining tax credit equity necessary for completion of construction being paid in through the Trustee or Qualified Lending Institution. All equity required to complete construction must be under the control of the tax credit provider or syndicator as of the date of closing.

(5) In the case of multifamily Residential Property, any single change order in excess of $25,000 and all change orders that in the aggregate are in excess of $50,000 shall be subject to the Servicer’s and Corporation’s approval.

(6) In the case of multifamily Residential Property, a schedule of monthly payments of principal and interest due under the promissory note and a Guarantee premium schedule.

(7) In the case of multifamily Residential Property with respect to Qualified Obligations for which a Guarantee is issued beginning in 2002, other than the Qualified Obligations consisting of a loan of tax-exempt bond proceeds from the Corporation designated in 2001 by the Corporation for funding, a requirement that the amount established as a replacement reserve be automatically increased annually beginning in the seventh year after closing based on changes in the consumer price index, such increase to be subject to waiver or reduction in the event the Obligor provides a physical needs study prepared by an independent third party acceptable to the Guarantor evidencing such increase as excessive or unnecessary.

(8) The right to name and appoint a receiver for the property.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 4-5-93, Amended 2-16-94, 2-6-97, Formerly 9I-39.006, Amended 10-21-99, 1-8-02.
67-39.010 Program Documents.

(1) All Program Documents shall be binding on all parties and shall fully describe the responsibilities of and remedies available to the signing parties. The guarantee policy or other agreement issued by the Guarantee Program shall establish the procedures to be followed by an obligee or other beneficiary of the Guarantee in the event of a default under the terms of any Qualified Obligation with respect to which a Guarantee has been issued.

(2) Separate Program Documents reflecting the terms of each Guarantee shall be prepared by the Guarantor.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 2-16-94, Amended 2-6-97, Formerly 9I-39.010, Amended 10-21-99, 1-8-02.
67-39.014 Guarantee Program Payments.

Payments pursuant to or connection with any Guarantee may be made in a lump sum, or in partial payments made within such period of time as may be agreed to by the Guarantor. Such payments shall be payable solely and only from amounts held specifically for the benefit of the Guarantee Program. The Corporation shall not guarantee or issue a commitment to guarantee a Qualified Obligation if the balance of amounts held for the benefit of the Guarantee Program is less than the Guarantee Program reserve requirement.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 2-16-94, Amended 2-6-97, Formerly 9I-39.014, Amended 10-21-99, 1-8-02.
67-39.015 Audit Requirement.

At least once in each fiscal year the Corporation, including the Guarantee Program, shall be examined by an independent certified public accountant for the purposes of auditing its financial condition.

Rulemaking Authority 420.507(25), 420.5092(4) FS. Law Implemented 420.5092 FS. History–New 2-16-94, Formerly 9I-39.015, Amended 10-21-99, 1-8-02.
