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69K-7.001 Care and Maintenance Trust Fund Deposits.

(1) The cemetery company is obligated to pay into the Care and Maintenance Trust Fund ten percent (10%) of the purchase price of burial rights as outlined in Section 497.268, F.S.

(2) Ten percent (10%) of the down payment and ten percent (10%) of each payment allocated to burial rights shall be paid to the trust fund until the full obligation is fulfilled.

(3) If the contract does not provide for the allocation of payments as anticipated in subsection (2), above, such payments shall be allocated as follows:

(a) For deferred payment contracts the trust liability as described in subsection (1), shall be divided by the total sales price.

(b) This percentage will then be applied to all payments received including the down payment and the value of credits given to determine the amount to be deposited in the care and maintenance trust fund.

(c) The percentage payments required to be deposited on each payment shall be carried out two places and the amount of deposit required may be rounded off to the nearest dollar as long as the total amount required to be deposited has been fully deposited when the contract has been fully paid.

(4) One hundred percent (100%) of all special endowments must be set aside in special trust account or a savings account in a bank or savings and loan association located within and authorized to do business in this state; or deposited in the care and maintenance trust fund. If a contract provides for a separate amount to be paid for care and maintenance, it shall be considered a special endowment. In such cases, the cemetery company shall pay the required percentage on the sum paid for the right and the amount of the endowment.

(5) If the contract contains terms which require a greater deposit to the care and maintenance trust fund or a more timely deposit, the terms of the contract shall prevail.

Rulemaking Authority 497.103 FS. Law Implemented 497.266, 497.267, 497.268, 497.269 FS. History–New 3-22-63, Amended 4-20-63, Renumbered from 3-8.01 to 3D-30.01 on 9-8-75, Amended 1-27-81, Formerly 3D-30.01, 3D-30.001, Amended 2-1-95, 12-4-95, 5-27-98, Formerly 3F-7.001.

69K-7.0012 Care and Maintenance Trust Fund Withdrawals.

(1) Definitions

As used in this rule the following definitions apply:

(a) “Board” refers to the Board of Funeral, Cemetery, and Consumer Services.

(b) “Division” refers to the Division of Funeral, Cemetery, and Consumer Services.

(c) “Care and maintenance trust fund accounting year” refers to the twelve consecutive month period established and used by the Care and Maintenance Trust Fund trustee or servicing agent of the trust fund for trust fund tax and annual reporting purposes.

(d) “Change of distribution method” refers to changing from the net income withdrawal method to the total return withdrawal method, or from the total return withdrawal method to the net income withdrawal method.

(2) Procedure for making withdrawal election.

(a) Regarding the election referenced under Section 497.2675(2), F.S., the initial election and each subsequent change of election shall be made by filing a completed, signed, and dated Election of Care and Maintenance Trust Fund Distribution Method, Form DFS-N1-2177, effective 05/2016 with the Division at least 60 days prior to the effective date specified in the election. This form is incorporated herein by reference, and may be obtained from http://www.flrules.org/Gateway/reference.asp?No=Ref-07502, or from the Board’s office or from the Board’s website http://www.myfloridacfo.com.

(b) Upon receipt by the Division of a completed, signed, and dated Election of Care and Maintenance Trust Fund Distribution Method, Form DFS-N1-2177, effective 05/2016, the Division shall affix the Division’s dated receipt stamp to the form and shall within five business days return a copy of the form as thus stamped to the contact person shown on the form.

(c) The Division shall provide the Board with an informational copy of all election forms filed with the Division.

(3) Calculation of distribution under total return withdrawal method.

(a) The total return withdrawal percentage may be any amount from zero percent up to but not exceeding five percent, as specified on the election filed with the Division.

(b) For purposes of calculating the average fair market value of the trust under Section 497.2675(2)(b), F.S., the fair market value of the trust shall be determined as of January l of each year used in the averaging calculation.

(c) The fair market value of trust assets shall be determined by the trustee or the servicing agent who is not under common control with the cemetery licensee to whom the trust relates. Neither the trustee nor the servicing agent shall rely on asset valuations provided by or on behalf of the cemetery. Provided, a cemetery that is authorized to act as its’ own trustee under Section 497.266(2), F.S., may calculate the fair market value of its trust assets and calculate the amount of its total return distribution.

(d) The amount to be distributed under either the net income withdrawal method, or the total return withdrawal method, shall be calculated by the trustee, or the servicing agent who is not under common control with the cemetery licensee, to whom the trust relates. Provided, a cemetery that is authorized to act as its own trustee under Section 497.266(2), F.S., may calculate the fair market value of its trust assets and calculate the amount of its total return distribution.

(e) Application of Sections 497.2675(2)(b) l. and 2., F.S.

1. The phrase “if assets are added” as used in Section 497.2675(2)(b)1., F.S., refers to deposits to trust of the amounts required to be deposited under Section 497.268, F.S., and any extraordinary deposits to trust such as but not limited to deposits to correct deficiencies in prior period deposits.

2. The phrase “if assets are distributed” as used in Section 497.2675(2)(b)2., F.S., refers to extraordinary distributions from the trust pursuant to written consent of the licensing authority under Section 497.266(3), F.S.

3. The application of Sections 497.2675(2)(b)1. and 2., F.S, are illustrated in the examples below.

Example A

Example A ignores growth or reduction in investment values, and distributions from the trust. Assume the trustee or servicing agent wants to determine the average fair market value of the trust for a 2016 distribution under the total return withdrawal method. This computation will involve averaging the trust fair market value as of January 1, 2014, 2015, and 2016. Assume the fair market value of the trust was $100 on 1-1-2014. Assume that cemetery sales of interment spaces resulted in deposits to the Care and Maintenance Trust Fund of $2.00 in 2014 and $2.20 in 2015. The computation of average fair market value for the 2016 distribution under the total return withdrawal method will be as follows:

Table A1 
	
	2014
	2015
	2016

	Beginning market value Principal addition
	$100
	$102.00
	$104.20

	
	2.00 + 2.20
	2.20
	

	FMV for averaging purposes
	$104.20
	$104.20
	$104.20


The average fair market value for the 2016 distribution equals $104.20.

Because the $2.00 added in 2014 is not reflected in the 2014 beginning balance, it is added to that balance for purposes of computing average fair market value. Because the $2.20 in deposits occurred during 2015, it is added to both the 2015 balance and the 2014 balance. The deposits in 2014 and 2015 will necessarily be reflected in the opening fair market value in 2016, so they are not separately added in that year.

Assume that cemetery sales of interment spaces resulted in deposits to the Care and Maintenance Trust Fund of $2.15 in 2016. The average trust fair market value calculation for a 2017 distribution under the total return withdrawal method will be as follows:

Table A2

	
	2015
	2016
	2017

	Beginning market value
	$102.00
	$104.20
	$106.35

	Deposits to trust
	2.20 + 2.15
	2.15
	 

	FMV for averaging purposes
	$106.35
	$106.35
	$106.35


The average fair market value for the 2017 distribution equals $106.35.

Example B

Same facts as in Example A, except that in 2015 the licensing authority approved an extraordinary distribution from the trust in the amount of $5.00. The average trust fair market value calculation for a 2016 distribution under the total return withdrawal method will be as follows:

Table Bl 

	
	2014
	2015
	2016

	Beginning market value
	$100
	$102.00
	$99.20

	Deposits to trust
	2.00 + 2.20
	2.20
	 

	Extraordinary distribution
	(5.00)
	(5.00)
	 

	FMV for averaging purposes
	$99.20
	$99.20
	$99.20


The average fair market value for the 2016 distribution equals $99.20.

Because the $2.00 added in 2014 is not reflected in the 2014 beginning balance, it is added to that balance for purposes of computing average fair market value. Because the $2.20 in deposits occurred during 2015, it is added to the 2015 balance and the 2014 balance. Because the $5.00 extraordinary withdrawal occurred during 2015, it is subtracted from the 2015 balance and the 2014 balance. The deposits in 2014 and 2015, and the withdrawal in 2015, will necessarily be reflected in the opening fair market value in 2016, so they are not separately added or deducted for that year.
The average trust fair market value calculation for a 2017 distribution under the total return withdrawal method will be as follows:

Table B2

	
	2015
	201 6
	2017

	Beginning market value
	$102.00
	$99.20
	$101.35

	Deposits to trust
	2.20 + 2.15
	2.15
	 

	Extraordinary distribution
	(5.00)
	 
	 

	FMV for averaging purposes
	$101.35
	$101.35
	$101.35


The average fair market value for the 2017 distribution equals $101.35.
Example C

Same facts as in Example B, except that we assume that the aggregate net effect of rise and fall of investment values resulted in the following actual beginning fair market values: 2015, $103.00; 2016, $110.

Table Cl

	 
	2014
	2015
	2016
	Avg FMV

	Beginning market value
	$100
	$103.00
	$110
	 

	Deposits to trust
	2.00 + 2.20
	2.20
	 
	 

	Ordinary distribution
	(5.00)
	(5.00)
	 
	 

$1 10
	 
	 

	FMV for averaging purposes
	$99.20
	$100.20
	$110.00
	
	$103.13


The average fair market value for the 2016 distribution equals $103 .13.

Assume the actual fair market value at the beginning of 2017 is $115. The average trust fair market value calculation for a 2017 distribution under the total return withdrawal method will be as follows:

Table C2

	 
	201 5
	201 6
	2017
	Avg FMV

	Beginning market value
	$103.00
	$110
	$115
	 

	Deposits to trust
	2.20 + 2.15
	2.15
	 
	 

	Extraordinary distribution
	(5.00)
	 
	 
	 

	FMV for averaging purposes
	$102.35
	$112.15
	$115
	$109.83


The average fair market value for the 2017 distribution equals $109 .83.

(4) For purposes of computing average fair market value of the trust, except for adjustments to comply with Sections 497.2675(2)(b)l. and 2., F.S., the fair market value of trust assets as of each January 1 shall not be adjusted to reflect accrued liabilities or accrued but not yet received deposits.

(5) Application of Prudent Investor Rule.

(a) Pursuant to Sections 497.266(4) and 497.458(5)(a), F.S., trust assets may be invested as prescribed in Section 518.11, F.S., entitled “Investments by Fiduciaries; Prudent Investor Rule.” As regards to care and maintenance trusts and preneed trusts under chapter 497, F.S., investments under Section 518.11, F.S., are subject to the prohibitions set forth in Sections 497.458(l)(h), (i) and 497.458(5)(a), F.S.

(b) For purposes of application of Section 518.11, F.S., the trustee of the Care and Maintenance trust shall consider the primary purpose of the Care and Maintenance Trust Fund to be providing for the future care and maintenance of the cemetery, as defined at Section 497.005(11), F.S., after the cemetery ceases to produce any revenue stream from which care and maintenance costs may be paid.

(c) Real Estate. The fair market value of real estate as a trust asset shall be determined by a written appraisal obtained by the trustee, issued by a licensed real estate appraiser, which appraisal was made within twelve months prior to January 1 of the year for which the distribution under the total return withdrawal method is being calculated. For example, if an average trust fair market value is being calculated for a distribution in 2016 under the total return withdrawal method, the appraisal must have been done in the twelve months prior to January 1, 2016. If such appraisal requirement is not complied with, the real estate shall be assigned zero value as a trust asset in each year included in the average trust fair market value calculations for such distribution.

(6) Monitoring Trust Fair Market Value; action or adverse trends.

(a) The Division shall monitor the fair market value of care and maintenance trust funds as reported by trustees in annual trust reports. If the Division detects that the ending fair market value of the trust for the most recent calendar year has decreased as compared to the average ending balance of the trust for over the three most recent calendar years, the Division shall set the matter for review and action by the Board at a regularly scheduled meeting of the Board, and shall provide the licensee with 30 days advance notice that the matter will be set before the Board. The Board shall thereupon review the matter and for the protection of the care and maintenance trust fund may order any one or a combination of the following corrective measures as the Board finds appropriate for the protection of the care and maintenance trust fund:

1. A specified reduction in dollars in allowable withdrawals from the trust for a specified period,

2. A reduction in the total return withdrawal percentage for a specified period,

3. A requirement that the licensee switch to and use the net income withdrawal method for a specified period.

(b) Exceptions. The Board may in particular cases temporarily except a licensee that comes before the Board under paragraph (a), above, from imposition of corrective measures, if the Board finds that the cause of the adverse trend in the fair market value of the trust is due to one or more unusual temporary factors affecting all or a majority of the licensed cemeteries in the state or in a particular area of the state, and that for the protection of such cemeteries from insolvency the exception is necessary and appropriate.

(7) Miscellaneous provisions.
(a) All cemetery licensees shall continue to use the net income withdrawal method under Section 497.2675, F.S., on and after 7-1-2016, until the effective date of an election filed by the licensee to use the total return withdrawal method, which initial election shall be made by the licensee in accordance with this rule. Each subsequent change of election shall be made by filing a separate additional completed, signed, and dated Form DFS-N1-2177 in accordance with this rule.

(b) The effective date of an initial election and any subsequent change in election shall coincide with the first day of a care and maintenance trust fund accounting year to which the election relates. All elections shall be prospective only; no retroactive elections shall be allowed.

(c) If a cemetery has more than one Care and Maintenance Trust Fund under Section 497.266, F.S., a separate election shall be made and filed for each trust fund.

(d) Form DFS-N1-2177 must be signed by an authorized representative of the licensee.

(e) No Election of Care and Maintenance Trust Fund Distribution Method, Form DFS-NI-2177, effective 05/2016, shall be filed unless the cemetery licensee has been advised by the Care and Maintenance Trust Fund trustee or servicing agent that the trustee or servicing agent will be able to implement the change of distribution method indicated in the form to be filed.

(f) No trustee or servicing agent shall implement a change in distribution method unless the trustee or servicing agent has in its possession a copy of Form DFS-N1-2177 regarding the change of distribution method, which copy bears the Division’s receipt stamp.

(g) A trustee shall not make a distribution under the total return withdrawal method unless the trustee or servicing agent determines it has reliable records establishing all fair market values needed to calculate average fair market value of the trust in prior periods included in the averaging calculation.

(8) Annual Report of Trustee.

(a) Any entity which for all or any part of a calendar year served as trustee of a Care and Maintenance Trust Fund under Section 497.266, F.S., shall by not later than April 1 of the following year file a Care and Maintenance Trust Fund, Annual Trustee Report (Revised), Form DFS-N1-2178, effective 05/2016, for all or that portion of the said calendar year in which it acted as trustee of the trust. This form is incorporated herein by reference, and may be obtained from http://www.flrules.org/Gateway/reference.asp?No=Ref-07503, or from the Board’s website, http://www.myfloridacfo.com.

(b) No distribution to a cemetery licensee from the licensee’s Care and Maintenance Trust Fund shall be made or allowed in any period during which the Care and Maintenance Trust Fund is delinquent in filing required reports under Section 497.269, F.S., and this rule.

Rulemaking Authority 497.103, 497.2675 FS. Law Implemented 497.2675, 497.268, 497.269 FS. History–New 10-27-16.

69K-7.002 Percentage Deposits Required on Turf Tops, Lawn Crypts, Etc.

The percentages required to be deposited in the care and maintenance fund for crypts commonly known as turf tops, lawn crypts, Westministers, and similar types, shall be computed in the same manner and at the same rate as a mausoleum if the crypt is above or partially above the natural contour of the land, unless:

(1) It is covered by at least fifteen inches of earth and sod and has a surrounding grade or slope of no greater than thirty degrees from the top of the earth and sod to the natural contour of the ground; or

(2) The base of a triangle created by the fill extends at least twice the distance from the crypt as the crypt and earth covering extends above the normal contour of the ground; or

(3) The retaining wall on the outer edges of the garden does not exceed 24 inches in height above the natural contour of the ground.

Rulemaking Authority 497.103 FS. Law Implemented 497.268 FS. History–New 7-20-73, Renumbered from 3-8.07 to 3D-30.07 on 9-8-75, Formerly 3D-30.07, 3D-30.007, Amended 7-22-97, Formerly 3F-7.002.
69K-7.005 Performance Bond – Mausoleums or Below-Ground Crypts.

(1) As provided by Section 497.272(8), F.S., a cemetery may furnish the Board with a performance bond whenever such cemetery contemplates the sale of spaces in a section of a mausoleum or bank of below-ground crypts prior to the construction of such facilities. Such bond shall be in lieu of the payments outlined in Section 497.272(3), F.S. An approved form of such bond is hereby adopted by the Board and designated as Form DFS-F-43 and titled “Performance Bond – Mausoleums or Below-ground Crypts.” No sale of such spaces, where a bond is being given the Department in lieu of the payments provided by Section 497.272(3), F.S., shall take place prior to the delivery of such bond to the Department and receipt of written acceptance thereof by the cemetery or its agent.

(2) The amount of such bond shall be as determined by the Board. For a Section 497.272(8), F.S., bond determination, the cost of construction of a mausoleum or bank of below-ground crypts shall be determined by the Department on the basis of certified estimates of the design architect and two or more bids for such construction from contractors licensed to do business in the State of Florida.

(3) To be acceptable to the Board, the surety company on such bond shall be licensed to do business in the State of Florida and shall have been in business in this state with a record of successful operations for a period of at least five years prior to the execution of the bond and such surety company shall not be exposed on any one risk in an amount exceeding ten (10) percent of its surplus to policy-holders. Such surety company shall have at least the following minimum ratings in Best’s Key Rating Guide or other similar such rating service or publication.
	Bond Amount 
	Policy Holder’s Rating
	Required Financial Rating 

	0 to 100,000 
	B
	Class VII

	100,000 to 500,000 
	A
	Class VIII

	500,000 to 750,000 
	A
	Class IX

	750,000 to 1,000,000 
	A
	Class X

	1,000,000 to 1,500,000 
	A
	Class XI

	1,500,000 or more 
	A
	Class XII


Rulemaking Authority 497.103 FS. Law Implemented 497.272(8) FS. History–New 12-22-81, Amended 3-24-82, Formerly 3D-30.30, 3D-30.030, 3F-7.005.

69K-7.006 Wholesale Purchase Price of Preneed Merchandise.

(1) Each preneed licensee shall, prior to July 1st of each year, compile a list which includes the wholesale purchase price for each item of merchandise which the preneed license will provide for the subsequent twelve month period. The listed price shall be used to determine the amount to be deposited into the merchandise trust fund pursuant to Section 497.458(1), F.S.

(2)(a) For merchandise, the listed wholesale purchase price shall be the amount charged by the supplier on an invoice for the item as of June 1, of the current year.

(b) If an invoice is not available, then the listed wholesale purchase price shall be the manufacturer’s catalogue price, or the manufacturer’s written statement of the wholesale purchase price, as of June 1, of the current year.

(c) Invoices and other documentation used to establish the listed wholesale purchase price shall be maintained by the preneed licensee.

Rulemaking Authority 497.103 FS. Law Implemented 497.283, 497.458 FS. History–New 3-1-90, Formerly 3D-30.035, Amended 5-27-98, Formerly 3F-7.006, Amended 12-10-03.

69K-7.007 Merchandise Trust Funds – Status of Accounts.

(1) For purposes of merchandise trust funds, under the provisions of the Funeral, Cemetery, and Consumer Services Act prior to implementation of Chapter 93-399, Laws of Florida, a merchandise trust fund is in the nature of a master account (“the Fund”) used for investment purposes and is made up of commingled individual accounts deposited into the Fund in connection with the individual contracts between the cemetery company and its customers. Each of these accounts is to be established and retained in the Fund together with any income it might earn until certain events shall occur and it is determined to whom the principal of the account plus any earnings should be distributed. The principal of the account plus any earnings may be paid to the cemetery company upon the delivery of the merchandise or performance of the services or to the purchaser or his legal representative in the event that the cemetery company does not deliver the merchandise or perform the services when needed.

(2) The principal and any accrued earnings or losses in such separate account is to be held in suspense until the final determination is made to which party the account will be paid. At the time of withdrawal of the amount in the account, either the seller, cemetery company, or the purchaser or his representative is entitled to not only the principal amount deposited in the account, but also any accrued earnings on the account from the time of the deposit until the time of withdrawal.

Rulemaking Authority 497.103 FS. Law Implemented 497.458 FS. History–New 11-15-83, Formerly 3D-30.31, 3D-30.031, Amended 4-6-03, Formerly 3F-7.007.

69K-7.008 Preneed Trust Funds – Withdrawal of Income Earned Thereon.

At the time of withdrawal a preneed licensee shall take reasonable steps to evaluate the income derived from that particular contract. A preneed licensee may not use any formula to make the evaluation if such formula is used as a guise to make unauthorized withdrawals or results in accelerated or excessive withdrawals above the amounts allowed by Chapter 497, F.S., and the rules promulgated thereto.

Rulemaking Authority 497.103 FS. Law Implemented 497.458 FS. History–New 8-26-85, Formerly 3D-30.32, Amended 1-4-88, Formerly 3D-30.032, Amended 4-10-97, Formerly 3F-7.008.

69K-7.009 Reporting Requirements for Preneed Licensees Filing an Initial Application to Utilize a Letter of Credit or Surety Bond in Lieu of Maintaining a Trust Fund.

Rulemaking Authority 497.103, 497.461, 497.462 FS. Law Implemented 497.458(1), 497.459, 497.460, 497.461, 497.462 FS. History–New 3-20-91, Formerly 3D-30.037, Amended 10-25-95, 5-27-98, Formerly 3F-7.009, Amended 2-9-16, Repealed 10-6-19.
69K-7.0095 Preneed Trust Fund; Financial Reports.
(1) All preneed licensees shall ensure that any entity that served as trustee beginning January 1, 2017, or thereafter for the preneed licensee’s preneed trust, pursuant to Sections 497.458(1) and (2), F.S., shall, by no later than April 1st of the following calendar year, file an annual report on Form DFS-N1-2183, Preneed Trust Fund, Annual Trustee Report (Effective 03/19), for all or portion of the calendar year in which it acted as trustee of the trust. This form is incorporated by reference in Rule 69K-1.001, F.A.C., and can be obtained via the Department’s website at https://myfloridacfo.com/Division/funeralcemetery/.

(2) The trustee may also submit the annual report in a format that will be acceptable to the Division if it provides no less information than that required by Form DFS-N1-2183. Additionally, any entity that served as trustee for the preneed licensee’s trust in a calendar year must maintain a list of receipts showing the date and amount of any disbursement made during the applicable calendar year, and retain such documentation for a period of at least five (5) years.

Rulemaking Authority 497.103(2)(a), (c), (4), 497.458(1)(k) FS. Law Implemented 497.103(2)(a), (4), 497.458 FS. History–New 10-6-19.
69K-7.010 Reporting Requirements for Preneed Licensees Utilizing a Surety Bond in Lieu of Maintaining a Trust Fund.

(1) A preneed licensee which chooses to utilize a surety bond in lieu of maintaining a trust must file a report of outstanding liabilities of merchandise and services to be covered under the surety bond to accompany the application as provided for in Rule 69K-7.012, F.A.C. This report shall be used to determine the amount of the surety bond and shall contain the following information in sequential order:

(a) An itemized listing in numerical order of all contracts sold during or subsequent to 1972 which have an existing outstanding liability for undelivered merchandise or services;

(b) The purchaser’s name;

(c) A brief description of the merchandise for which a liability exists;

(d) The total liability to the preneed licensee for all undelivered merchandise or services which were sold during or subsequent to 1972.

(2) The report shall be filed in the following manner:

(a) The report must be signed by the preneed licensee’s chief financial officer;

(b) The report shall be compiled annually and must be submitted to the Board within one hundred five (105) days from the end of the preneed licensee’s fiscal year.

(3) The preneed licensee’s obligation to file this report with the Board shall end upon the preneed licensee ceasing the use of a surety bond.

Rulemaking Authority 497.103, 497.462 FS. Law Implemented 497.462 FS. History–New 3-20-91, Formerly 3D-30.038, Amended 10-25-95, 5-27-98, Formerly 3F-7.010, Amended 9-9-18.

69K-7.011 Criteria for Filing a Letter of Credit in Lieu of Maintaining a Trust Fund.

Rulemaking Authority 497.103, 497.462 FS. Law Implemented 497.462, 497.463 FS. History–New 3-20-91, Formerly 3D-30.036, Amended 10-25-95, 7-22-97, 6-21-01, Formerly 3F-7.011, Amended 2-9-16, Repealed 7-17-18.
69K-7.012 Criteria for Filing a Surety Bond in Lieu of Maintaining a Trust Fund.

Rulemaking Authority 497.103, 497.461(4) FS. Law Implemented 497.461, 497.462 FS. History–New 3-20-91, Formerly 3D-30.039, Amended 10-25-95, 7-22-97, 8-2-01, Formerly 3F-7.012, Amended 2-9-16, Repealed 10-6-19.
69K-7.0125 Alternative Form of Security for Permanent Outer Burial Receptacle Manufacturers.

(1) Pursuant to Section 497.283(2)(c), F.S., manufacturers of permanent outer burial receptacles shall be permitted to utilize the alternative form of security in connection with the sale of permanent outer burial receptacles sold to cemetery companies and funeral establishments in Florida. For purposes of this rule, a “permanent outer burial receptacle” as referred to in Section 497.283(2)(c), F.S., has the same meaning as an “outer burial container,” as defined in Section 497.005(55), F.S.

(2) The alternative form of security available to all permanent outer burial receptacle manufacturers who supply permanent outer burial receptacles to cemetery companies and funeral establishments in Florida, shall be in compliance with Chapter 497, F.S., and shall provide for an Alternative Manufacturers’ Trust, together with a Manufacturers’ Delivery Surety/Guarantee, defined as follows:

(a) Alternative Manufacturers’ Trust.

1. An Alternative Manufacturers’ Trust (trust) may be established in the State of Florida by a permanent outer burial receptacle manufacturer or the Manufacturers’ Delivery Surety/Guarantor which trust shall be authorized to do business in Florida and shall be subject to interpretation, jurisdiction and venue in Florida under all applicable Florida laws. The trustee shall, with the Board’s approval, be selected by the manufacturer or the Manufacturers’ Delivery Surety/Guarantor.

2. Each deposit to the trust in connection with a pre-need sale of its product, shall be accounted for separately by the trustee and shall provide for quarterly valuation and pro-rata allocation of trust fund earnings and expenses during the period to each then outstanding trust account or sub-account;

3. The amount deposited as a result of each pre-need sales transaction will be made directly payable to the trust and shall be equal to one-hundred (100%) percent of the then existing manufacturer’s wholesale price. The funds shall remain in the trust until such time as they become available for disbursement under Chapter 497, F.S., which disbursements shall be limited to the following:

a. The payment of trust expenses as provided in Chapter 497, F.S.;

b. The refund of a trust deposit, which, in the event a pre-need contract purchaser elects to cancel his or her pre-need contract, shall be made to the manufacturer for delivery to the pre-need seller;

c. The payment by the trustee to the manufacturer after delivery at the time of need, upon submission to the trustee of a fully completed invoice for property delivered. Payment by the trustee out of the trust to the manufacturer shall be limited to the lesser of the manufacturers’ list price at the time of need or to the specific amount of funds in the trust allocated to the specifically identified account or sub-account relating to the invoice submitted;

d. The payment to the Department or Board in order to reimburse the Department or Board in the event the Department or Board is required to make payment in order to complete delivery at the time of need in response to purchaser’s claim, where the manufacturer has failed to make delivery of the permanent outer burial receptacle and the Manufacturers’ Delivery Surety/Guarantor has not performed pursuant to its Manufacturers’ Delivery Surety/Guarantee.

(b) Manufacturers’ Delivery Surety/Guarantee. In addition to the trust provided by this rule, a Manufacturers’ Delivery Surety/Guarantor shall execute and deliver to the pre-need seller a Manufacturers’ Delivery Surety/Guarantee which shall provide:

1. In the event that the manufacturer shall for any reason whatsoever not be able to deliver the permanent outer burial receptacle at the purchaser’s time of need, then in such event (prior to disposition of funds from the trust), the Manufacturers’ Delivery Surety/Guarantor shall deliver the permanent outer burial container at the time of need for the lesser of its then existing list price, or that portion of the trusted funds allocated to the specific trust account or sub-account.

2. In the event the Manufacturers’ Delivery Surety/Guarantor operating under this rule shall be unable to effect delivery or its operations are for any reason discontinued, the trust shall continue in operation but the Department shall take over as trustee for the trust. The trust shall no longer accept deposits on pre-need contract sales and all funds deposited in connection with all prior and outstanding contracts in which delivery was effected shall remain in trust until the terms of all outstanding contracts have been fully satisfied.

(c) Manufacturers’ Delivery Surety/Guarantor Qualification.

1. In order for any Manufacturers’ Delivery Surety/Guarantor to be considered for approval by the Board under this rule, such Manufacturers’ Delivery Surety/Guarantor shall be affiliated with a manufacturer doing business in Florida.

2. Any Manufacturers’ Delivery Surety/Guarantor approved by the Board who wishes to utilize this rule shall:

a. Obtain a certificate of approval from the Board to act as a Manufacturers’ Delivery Surety/Guarantor and to establish an Alternative Manufacturers’ Trust for the receipt of funds in Florida in connection with the sale of permanent outer burial receptacles sold on a pre-need basis;

b. File a copy of all forms, certificates, guarantees and trust agreements and all changes or modifications thereof, with the Department, for review as to legal sufficiency; and

c. Guarantee to the pre-need seller pursuant to this rule that its permanent outer burial receptacle products will be available for delivery at any time of need.

3. The Manufacturers’ Delivery Surety/Guarantee shall at all times assure an equivalent or better product will be delivered at the time of need. The Manufacturers’ Delivery Surety/Guarantee shall include as an exhibit, a list of the Manufacturers’ Delivery Surety/Guarantors’ product line. Said exhibit shall be updated on an annual basis with the Board by the approved manufacturer. With regard to the manufacturers’ wholesale or selling price, the manufacturer shall also file, on an annual basis, any changes in its wholesale or selling price with the Board.

Rulemaking Authority 497.103, 497.283(2)(c), 497.458(1)(e) FS. Law Implemented 497.103, 497.283 FS. History–New 6-15-95, Amended 3-5-01, Formerly 3F-7.0125, Amended 10-6-19.

69K-7.013 Procedures for Filing a Claim through the Department.

A buyer of preneed merchandise or services who does not receive such services or merchandise due to the economic failure, closing, or bankruptcy of the preneed licensee which has submitted a surety bond to the Department in lieu of utilizing a preneed trust fund may file a claim through the Department as provided by Section 497.462(2)(c), F.S. The name and address of the surety company will be provided by the Department. Once the requirements of Section 497.462, F.S., have been met, the purchaser of preneed merchandise or services must file the claim in the following manner:

(1) Submit to the Department Form DFS-C-3, Surety Bond Claim Form (Rev. 11/18), which is incorporated by reference in Rule 69K-1.001, F.A.C., and can be obtained via the Department’s website at https://myfloridacfo.com/Division/funeralcemetery/;

(2) Attach a copy of the preneed contract for merchandise or services that is the subject of the claim, and provide documentation evidencing the purchaser’s payment for the merchandise or services; and

(3) Submit evidence that the purchaser has made reasonable attempts to have the preneed licensee deliver the merchandise or perform the service.

Rulemaking Authority 497.103, 497.462(9) FS. Law Implemented 497.462(2)(a), (2)(c) FS. History–New 3-20-91, Formerly 3D-30.040, Amended 6-21-01, Formerly 3F-7.013, Amended 10-6-19.

69K-7.015 Trust Agreements and Trustees.

(1) Any trust company or a state or national bank holding trust powers or a savings and loan association holding trust powers shall be considered a trustee qualified to serve as a trustee of a preneed trust under Section 497.458 or 497.464, F.S., or a pre-construction trust under Section 497.272, F.S.

(2) Any trust company or a state or national bank holding trust powers shall be considered a trustee qualified to serve as trustee of a care and maintenance trust under Section 497.266, F.S.

(3) All trust agreements and all amendments thereto must be submitted to and approved by the Board of Funeral, Cemetery, and Consumer Services.

(4) Each trust agreement must provide for:

(a) Resignation of the trustee.

(b) Replacement of trustee by trustor/settlor/grantor.

(c) Transfer of assets of the trust.

(5) Transfer of assets to another trust agreement is permissible provided the trust agreement was approved by the Board, if applicable, and the terms of both trust agreements are consistent and meet the requirements of Rule 69K-7.020, F.A.C.

(6) Transfer of assets of any trust must be made only to a qualified trustee as set forth in subsection (1) or (2), above, and only after written notice to the Department and the Board of the name, address, and location of the successor trustee; the effective date of the selection thereof; and the transfer of the assets which must be certified to by the replaced or resigned trustee to which shall be attached a receipt thereof from the successor trustee.

Rulemaking Authority 497.103, 497.465(9) FS. Law Implemented 497.266, 497.285, 497.465 FS. History–New 4-25-94, Amended 4-6-03, Formerly 3F-7.015, Amended 3-1-20.

69K-7.016 Duties and Powers of Trustee; Authorized Investments.

(1) Each trustee serving pursuant to a trust agreement approved by the Board shall be responsible for the administration of the trust and the investment of its assets in a manner consistent with Chapter 497, F.S.

(2) The duties and responsibilities of the trustee shall not be shared with the preneed licensee that established the trust or discharged to any third party associated with investment decisions. An advisor to the trustee may be appointed by the preneed licensee, however the recommendations of such advisor shall not be binding on the trustee and the trustee’s liability shall not be diminished or abrogated in any way as a result of following the advice of the advisor.

(3) The preneed licensee or the advisor appointed by the preneed licensee is authorized to request the trustee to invest trust assets in whole or in part, in tax-free investments. An investment advisor is authorized to make non-binding recommendations to the trustee concerning specific investments.

(4) The trustee shall have the powers set forth in Part VIII of Chapter 736, F.S., to the extent they are not inconsistent or do not conflict with Chapter 497, F.S.

(5) The trustee shall have the power to invest the trust assets in those investments set forth in Section 215.47, F.S., however, there shall be no limitation on the portion of the trust assets that are allocated to tax-free investments pursuant to a request as stated in subsection (3) of this rule.

Rulemaking Authority 497.103 FS. Law Implemented 497.458 FS. History–New 8-9-94, Amended 4-29-99, Formerly 3F-7.016.

69K-7.017 Trust Fund Deposits; Funeral and Burial Services and Merchandise Preneed Contract Payments.

(1) All payments paid toward any preneed funeral or burial service or merchandise contract shall be trusted pursuant to Section 497.458 or 497.464, F.S., unless such merchandise or service is sold by a cemetery company and such merchandise is delivered or such service performed within 120 days after receipt of the final payment in accordance with Section 497.283, F.S. This section shall not apply to preneed contracts sold pursuant to Section 497.462, F.S.

(2) If the contract payments are made in deferred installments for merchandise and services which are not intended to be delivered as provided in subsection (1), above, then the funds paid on each installment shall be allocated in the manner set forth in the contract.

(3) If the contract does not provide for the allocation of payments as anticipated in subsection (2), above, such payments shall be allocated as follows:

(a) Funds collected for preneed services or merchandise contracts which comply with Section 497.458, F.S., shall be deposited in trust as follows: 70 percent of funds collected for services; 100 percent of funds collected for cash advance items; and 30 percent of funds collected or 110 percent of wholesale cost, whichever is greater, for merchandise. For deferred payment contracts the liability for each portion of the contract (services, cash advances and merchandise) shall be divided by the deferred payment price to arrive at the percentages for each portion of the contract. These percentages shall be applied to payments received to determine the amount to be deposited in trust. Once the total liability to the trust is fulfilled, no further deposits need be made to the trust.

(b) Funds collected for preneed services or merchandise contracts which comply with Section 497.464, F.S., shall not require allocation. The contract purchaser must make all payments to the Trustee or its servicing agent. The preneed licensee (seller) may receive a distribution of 10% of funds collected by the Trustee. Once the total liability to the trust is fulfilled, no further deposits need be made to the trust.

(4) In the event that funds deposited into trust exceed the amount required by the contract or these rules, the preneed licensee may withdraw the excess funds upon establishing that the total liability to the fund will equal the total corpus on deposit and the funds on deposit can be allocated and balanced on a contract-by-contract basis.

(5) Monthly reports shall be maintained showing the monies received and monies trusted on a contract-by-contract basis. The report shall also reflect the total monies received and trusted and that such trust deposits reconcile with the total monthly contract obligations.

(6) Documentation shall be maintained and be readily retrievable which shall show the calculation of trust liability and the percentage of payments made into the appropriate trust fund.

Rulemaking Authority 497.103 FS. Law Implemented 497.282(8)(d), 497.283, 497.458, 497.462, 497.464 FS. History–New 2-1-95, Amended 5-27-98, 3-5-01, Formerly 3F-7.017, Amended 9-9-18.

69K-7.020 Treatment of Trusts Under Chapters 497 and 639, F.S.

(1) An “old Chapter 497, F.S., merchandise trust” is defined as a trust created and approved on or before September 30, 1993, pursuant to Chapter 72-78, Laws of Florida, or as thereafter amended, for the deposit of proceeds from preneed contracts for burial services or related merchandise.

(2) A “new Chapter 497, F.S., preneed trust” is defined as a trust created and approved on or after October 1, 1993, pursuant to Chapter 93-399, Laws of Florida, or as thereafter amended, for the deposit of proceeds from preneed contracts for funeral services, burial services, or related merchandise.

(3) A “Chapter 639, F.S., funeral trust” is defined as a trust created and approved on or before September 30, 1993, pursuant to Chapter 77-438, Laws of Florida, or as thereafter amended, for the deposit of proceeds from preneed contracts for funeral services or related merchandise.

(4) The Board shall have jurisdiction over all old Chapter 497, F.S., merchandise trusts, new Chapter 497, F.S., preneed trusts, chapter 639, F.S., funeral trusts, and all other trusts created pursuant to Chapter 497, F.S., in existence on October 1, 1993, or created thereafter.

(5) All Chapter 639, F.S., funeral trusts shall retain the same trustee powers and trust provisions as authorized by Chapter 639, F.S., on September 30, 1993, as to all preneed funeral contracts entered into prior to September 30, 1993, even though said contracts do not pay out until after October 1, 1993.

(6) Each preneed licensee, settlor or trustor may change the trustee of any Chapter 639, F.S., funeral trust as provided in Chapter 497, F.S., (1993). Nevertheless, the trust provisions and trustee powers shall remain as they were in the Chapter 639, F.S., funeral trust agreement and related documents.

(7) A settlor or trustor may transfer assets from one Chapter 639, F.S., funeral trust upon the approval of the Board provided:

(a) The terms of the receiving trust do not violate any terms and conditions of the contracts or rights of the contract purchaser which provide the funds to be transferred;

(b) The preneed licensee or the trustee, as appropriate, acknowledges in writing its responsibilities under the trust and contract documents including its ability to segregate contracts by type to ensure that proper payment is made upon the death of the beneficiary or proper refund is made upon cancellation of a contract; and

(c) The Board determines that such transfer will not impair the rights of the contract purchaser.

(8) No post-October 1, 1993, preneed contract may be trusted under a Chapter 639, F.S., funeral trust. Except as provided in subsection (9) of this rule, preneed contracts dated prior to October 1, 1993, which have not been completely paid by the contract purchaser shall continue to be trusted to the proper Chapter 639, F.S., funeral trust or the appropriate old Chapter 497, F.S., merchandise trust.

(9) A settlor or trustor may submit a new trust agreement for approval by the Board and transfer thereto assets from a Chapter 639, F.S., funeral trust or assets from an old Chapter 497, F.S., merchandise trust so long as all trust provisions and trustee powers are in conformity with Chapter 497, F.S. All such transfers shall be approved by the Board provided that the terms set forth in paragraphs (7)(a) through (c) of this rule are complied with.

(10) In all Chapter 639, F.S., funeral trusts or old chapter 497, F.S., merchandise trusts where compliance with the provisions of Chapters 215 or 497, F.S., would result in a potential financial loss to the trust assets, any such sale or transfer of assets, that would result in the potential loss must be first approved by the Board according to a submitted plan of sale or transfer.

(11) All new Chapter 497, F.S., funeral trust agreements and other trusts created pursuant to Chapter 497, F.S., submitted for approval of the Board must be in conformity with all provisions of Chapter 497, F.S., as now existing or as hereinafter amended.

(12) All cemetery care and maintenance trust fund agreements existing prior to October 1, 1993, shall remain effective, but all of the provisions of Chapter 497, F.S., shall immediately apply to these trust agreements and the trustee powers shall be those provided in Chapter 497, F.S.

(13) All cemetery pre-construction trust fund agreements existing prior to October 1, 1993, shall remain effective but all of the provisions of Chapter 497, F.S., shall immediately apply and the trustee’s powers shall be those provided in Chapter 497, F.S., except:

(a) The allocation of investments therein need not be in compliance until September 30, 1995,

(b) The trusting formula on contracts dated prior to October 1, 1993, shall be the formula in effect on September 30, 1993; and

(c) The trusting formula on contracts dated after October 1, 1993, shall be in conformity with Chapter 497, F.S.

(14) If an asset is transferred from one trust to another as provided herein, then the asset in its entirety including any income derived therefrom must be transferred to the successor trust.

Rulemaking Authority 497.103 FS. Law Implemented 497.266, 497.267, 497.268, 497.269, 497.272, 497.457, 497.458, 497.459, 497.460, 497.464 FS. History–New 4-11-95, Formerly 3F-7.020.

69K-7.022 Payment of Funds Upon Contract Fulfillment; Documentation Required.

(1) Upon fulfillment, either in part or in whole, a preneed licensee may withdraw the amount deposited to trust plus income earned thereon for the merchandise or services which are delivered, when adequate documentation is submitted to the trustee.

(2) The following documentation shall be satisfactory evidence to show that a preneed contract has been fulfilled:

(a) Certified copy of a death certificate or;

(b) Invoice for merchandise which reflects the name of the purchaser or beneficiary and the contract number or;

(c) Acknowledgement signed by the purchaser or next of kin, acknowledging that merchandise was delivered or services performed or;

(d) Certification signed by an officer, manager or designee that the merchandise was delivered and/or services are performed or;

(e) Burial permit or other documentation provided to another governmental agency.

(3) The preneed licensee shall maintain documentation which supports fulfillment of a particular contract until such records are examined by the department.

Rulemaking Authority 497.103 FS. Law Implemented 497.460, 497.464(7) FS. History–New 4-9-97, Formerly 3F-7.022.

