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investment company itself, or to any
other securities not exempt under sec-
tion 3(a) of the Act, will not be deemed
to offer any security for sale, provided:

(1) Such communication is limited to
any one or more of the following:

(i) Explanatory information relating
to securities of investment companies
generally or to the nature of invest-
ment companies, or to services offered
in connection with the ownership of
such securities,

(ii) The mention or explanation of in-
vestment companies of different ge-
neric types or having various invest-
ment objectives, such as balanced
funds, growth funds, income funds, lever-
aged funds, specialty funds, variable an-
nuities, bond funds, and no-load funds,

(iii) Offers, descriptions, and expla-
nation of various products and services
not constituting a security subject to
registration under the Act: Provided,
That such offers, descriptions, and ex-
planations do not relate directly to the
desirability of owning or purchasing a
security issued by a registered invest-
ment company,

(iv) Invitation to inquire for further
information, and

(2) Such communication contains the
name and address of a registered
broker or dealer or other person spon-
soring the communication.

(b) If such communication contains a
solicitation of inquiries and
prospectuses for investment company
securities are to be sent or delivered in
response to such inquiries, the number
of such investment companies and, if
applicable, the fact that the sponsor of
the communication is the principal un-
derwriter or investment adviser in re-
spect to such investment companies
shall be stated.

(c) With respect to any communica-
tion describing any type of security,
service, or product, the broker, dealer,
or other person sponsoring such com-
munication must offer for sale a secu-
rity, service, or product of the type de-
scribed in such communication.

[37 FR 10073, May 19, 1972, as amended at 37
FR 10931, June 1, 1972]

§230.135¢

§230.135b Materials not deemed an
offer to sell or offer to buy nor a
prospectus.

Materials meeting the requirements
of §240.9b-1 of this chapter shall not be
deemed an offer to sell or offer to buy
a security for purposes solely of Sec-
tion 5 (15 U.S.C. T7e) of the Act, nor
shall such materials be deemed a pro-
spectus for purposes of Sections 2(a)(10)
and 12(a)(2) (16 U.S.C. 77b(a)(10) and
T7l(a)(2)) of the Act, even if such mate-
rials are referred to in, deemed to be
incorporated by reference into, or oth-
erwise in any manner deemed to be a
part of a Form S-20 prospectus.

[67 FR 228, Jan. 2, 2002]

§230.135¢ Notice of certain proposed
unregistered offerings.

(a) For the purposes only of section 5
of the Act, a notice given by an issuer
required to file reports pursuant to sec-
tion 13 or 15(d) of the Securities Ex-
change Act of 1934 or a foreign issuer
that is exempt from registration under
the Securities Exchange Act of 1934
pursuant to §240.12g3-2(b) of this chap-
ter that it proposes to make, is making
or has made an offering of securities
not registered or required to be reg-
istered under the Act shall not be
deemed to offer any securities for sale
if:

(1) Such notice is not used for the
purpose of conditioning the market in
the United States for any of the securi-
ties offered;

(2) Such notice states that the securi-
ties offered will not be or have not been
registered under the Act and may not
be offered or sold in the United States
absent registration or an applicable ex-
emption from registration require-
ments; and

(3) Such notice contains no more
than the following additional informa-
tion:

(i) The name of the issuer;

(ii) The title, amount and basic terms
of the securities offered, the amount of
the offering, if any, made by selling se-
curity holders, the time of the offering
and a brief statement of the manner
and purpose of the offering without
naming the underwriters;

(iii) In the case of a rights offering to
security holders of the issuer, the class
of securities the holders of which will
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§230.144 Persons deemed not to be en-
gaged in a distribution and there-
fore not underwriters.

PRELIMINARY NOTE: Certain basic prin-
ciples are essential to an understanding of
the registration requirements in the Securi-
ties Act of 1933 (the Act or the Securities
Act) and the purposes underlying Rule 144:

1. If any person sells a non-exempt security
to any other person, the sale must be reg-
istered unless an exemption can be found for
the transaction.

2. Section 4(1) of the Securities Act pro-
vides one such exemption for a transaction
“by a person other than an issuer, under-
writer, or dealer.” Therefore, an under-
standing of the term ‘‘underwriter’ is impor-
tant in determining whether or not the Sec-
tion 4(1) exemption from registration is
available for the sale of the securities.

The term ‘‘underwriter’ is broadly defined
in Section 2(a)(11) of the Securities Act to
mean any person who has purchased from an
issuer with a view to, or offers or sells for an
issuer in connection with, the distribution of
any security, or participates, or has a direct
or indirect participation in any such under-
taking, or participates or has a participation
in the direct or indirect underwriting of any
such undertaking. The interpretation of this
definition traditionally has focused on the
words ‘“‘with a view to’ in the phrase ‘‘pur-
chased from an issuer with a view to * * *
distribution.” An investment banking firm
which arranges with an issuer for the public
sale of its securities is clearly an ‘‘under-
writer” under that section. However, indi-
vidual investors who are not professionals in
the securities business also may be ‘‘under-
writers’’ if they act as links in a chain of
transactions through which securities move
from an issuer to the public.

Since it is difficult to ascertain the mental
state of the purchaser at the time of an ac-
quisition of securities, prior to and since the
adoption of Rule 144, subsequent acts and
circumstances have been considered to deter-
mine whether the purchaser took the securi-
ties “with a view to distribution” at the
time of the acquisition. Emphasis has been
placed on factors such as the length of time
the person held the securities and whether
there has been an unforeseeable change in
circumstances of the holder. Experience has
shown, however, that reliance upon such fac-
tors alone has led to uncertainty in the ap-
plication of the registration provisions of the
Act.

The Commission adopted Rule 144 to estab-
lish specific criteria for determining whether
a person is not engaged in a distribution.
Rule 144 creates a safe harbor from the Sec-
tion 2(a)(11) definition of ‘‘underwriter.” A
person satisfying the applicable conditions
of the Rule 144 safe harbor is deemed not to
be engaged in a distribution of the securities

17 CFR Ch. Il (4-1-23 Edition)

and therefore not an underwriter of the secu-
rities for purposes of Section 2(a)(11). There-
fore, such a person is deemed not to be an
underwriter when determining whether a
sale is eligible for the Section 4(1) exemption
for ‘“‘transactions by any person other than
an issuer, underwriter, or dealer.” If a sale of
securities complies with all of the applicable
conditions of Rule 144:

1. Any affiliate or other person who sells
restricted securities will be deemed not to be
engaged in a distribution and therefore not
an underwriter for that transaction;

2. Any person who sells restricted or other
securities on behalf of an affiliate of the
issuer will be deemed not to be engaged in a
distribution and therefore not an under-
writer for that transaction; and

3. The purchaser in such transaction will
receive securities that are not restricted se-
curities.

Rule 144 is not an exclusive safe harbor. A
person who does not meet all of the applica-
ble conditions of Rule 144 still may claim
any other available exemption under the Act
for the sale of the securities. The Rule 144
safe harbor is not available to any person
with respect to any transaction or series of
transactions that, although in technical
compliance with Rule 144, is part of a plan or
scheme to evade the registration require-
ments of the Act.

(a) Definitions. The following defini-
tions shall apply for the purposes of
this section.

(1) An affiliate of an issuer is a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common con-
trol with, such issuer.

(2) The term person when used with
reference to a person for whose account
securities are to be sold in reliance
upon this section includes, in addition
to such person, all of the following per-
sons:

(i) Any relative or spouse of such per-
son, or any relative of such spouse, any
one of whom has the same home as
such person;

(ii) Any trust or estate in which such
person or any of the persons specified
in paragraph (a)(2)(i) of this section
collectively own 10 percent or more of
the total beneficial interest or of which
any of such persons serve as trustee,
executor or in any similar capacity;
and

(iii) Any corporation or other organi-
zation (other than the issuer) in which
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such person or any of the persons speci-
fied in paragraph (a)(2)(i) of this sec-
tion are the beneficial owners collec-
tively of 10 percent or more of any
class of equity securities or 10 percent
or more of the equity interest.

(3) The term restricted
means:

(i) Securities acquired directly or in-
directly from the issuer, or from an af-
filiate of the issuer, in a transaction or
chain of transactions not involving any
public offering;

(ii) Securities acquired from the
issuer that are subject to the resale
limitations of §230.502(d) under Regula-
tion D or §230.701(c);

(iii) Securities acquired in a trans-
action or chain of transactions meeting
the requirements of §230.144A;

(iv) Securities acquired from the
issuer in a transaction subject to the
conditions of Regulation CE (§230.1001);

(v) Equity securities of domestic
issuers acquired in a transaction or
chain of transactions subject to the
conditions of §230.901 or §230.903 under
Regulation S (§230.901 through §230.905,
and Preliminary Notes);

(vi) Securities acquired in a trans-
action made under §230.801 to the same
extent and proportion that the securi-
ties held by the security holder of the
class with respect to which the rights
offering was made were, as of the
record date for the rights offering, ‘‘re-
stricted securities’” within the meaning
of this paragraph (a)(3);

(vii) Securities acquired in a trans-
action made under §230.802 to the same
extent and proportion that the securi-
ties that were tendered or exchanged in
the exchange offer or business com-
bination were ‘‘restricted securities”
within the meaning of this paragraph
(a)(3); and

(viii) Securities acquired from the
issuer in a transaction subject to an
exemption under section 4(5) (15 U.S.C.
77d(5)) of the Act.

(4) The term debt securities means:

(i) Any security other than an equity
security as defined in §230.405;

(ii) Non-participatory preferred
stock, which is defined as non-convert-
ible capital stock, the holders of which
are entitled to a preference in payment
of dividends and in distribution of as-
sets on liquidation, dissolution, or

securities
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winding up of the issuer, but are not
entitled to participate in residual earn-
ings or assets of the issuer; and

(iii) Asset-backed securities, as de-
fined in §229.1101 of this chapter.

(b) Conditions to be met. Subject to
paragraph (i) of this section, the fol-
lowing conditions must be met:

(1) Non-affiliates. (i) If the issuer of
the securities is, and has been for a pe-
riod of at least 90 days immediately be-
fore the sale, subject to the reporting
requirements of section 13 or 15(d) of
the Securities Exchange Act of 1934
(the Exchange Act), any person who is
not an affiliate of the issuer at the
time of the sale, and has not been an
affiliate during the preceding three
months, who sells restricted securities
of the issuer for his or her own account
shall be deemed not to be an under-
writer of those securities within the
meaning of section 2(a)(11) of the Act if
all of the conditions of paragraphs
(c)1) and (d) of this section are met.
The requirements of paragraph (c)(1) of
this section shall not apply to re-
stricted securities sold for the account
of a person who is not an affiliate of
the issuer at the time of the sale and
has not been an affiliate during the
preceding three months, provided a pe-
riod of one year has elapsed since the
later of the date the securities were ac-
quired from the issuer or from an affil-
iate of the issuer.

(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, any person who is not an
affiliate of the issuer at the time of the
sale, and has not been an affiliate dur-
ing the preceding three months, who
sells restricted securities of the issuer
for his or her own account shall be
deemed not to be an underwriter of
those securities within the meaning of
section 2(a)(11) of the Act if the condi-
tion of paragraph (d) of this section is
met.

(2) Affiliates or persons selling on behalf
of affiliates. Any affiliate of the issuer,
or any person who was an affiliate at
any time during the 90 days imme-
diately before the sale, who sells re-
stricted securities, or any person who
sells restricted or any other securities
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for the account of an affiliate of the
issuer of such securities, or any person
who sells restricted or any other secu-
rities for the account of a person who
was an affiliate at any time during the
90 days immediately before the sale,
shall be deemed not to be an under-
writer of those securities within the
meaning of section 2(a)(11) of the Act if
all of the conditions of this section are
met.

(¢c) Current public information. Ade-
quate current public information with
respect to the issuer of the securities
must be available. Such information
will be deemed to be available only if
the applicable condition set forth in
this paragraph is met:

(1) Reporting issuers. The issuer is,
and has been for a period of at least 90
days immediately before the sale, sub-
ject to the reporting requirements of
section 13 or 15(d) of the Exchange Act
and has:

(i) Filed all required reports under
section 13 or 15(d) of the Exchange Act,
as applicable, during the 12 months
preceding such sale (or for such shorter
period that the issuer was required to
file such reports), other than Form 8-K
reports (§249.308 of this chapter); and

(ii) Submitted electronically every
Interactive Data File (§232.11 of this
chapter) required to be submitted pur-
suant to §232.405 of this chapter, during
the 12 months preceding such sale (or
for such shorter period that the issuer
was required to submit such files); or

(2) Non-reporting issuers. If the issuer
is not subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, there is publicly available
the information concerning the issuer
specified in paragraphs (b)(6)(i)(A) to
(N), inclusive, and paragraph
(b)(5)({A)(P) of §240.15¢c2-11 of this chap-
ter, or, if the issuer is an insurance
company, the information specified in
section 12(2)(2)(G)(i) of the Exchange
Act (15 U.S.C. 781(2)(2)(G)(1)).

NOTE TO §230.144(c): With respect to para-
graph (c)(1), the person can rely upon:

1. A statement in whichever is the most re-
cent report, quarterly or annual, required to
be filed and filed by the issuer that such
issuer has:

a. Filed all reports required under section
13 or 15(d) of the Exchange Act, as applica-
ble, during the preceding 12 months (or for
such shorter period that the issuer was re-
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quired to file such reports), other than Form
8-K reports (§249.308 of this chapter), and has
been subject to such filing requirements for
the past 90 days; and

b. Submitted electronically every Inter-
active Data File (§232.11 of this chapter) re-
quired to be submitted pursuant to §232.405
of this chapter, during the preceding 12
months (or for such shorter period that the
issuer was required to submit such files); or

2. A written statement from the issuer that
it has complied with such reporting or sub-
mission requirements.

3. Neither type of statement may be relied
upon, however, if the person knows or has
reason to believe that the issuer has not
complied with such requirements.

(d) Holding period for restricted securi-
ties. If the securities sold are restricted
securities, the following provisions
apply:

(1) General rule. (i) If the issuer of the
securities is, and has been for a period
of at least 90 days immediately before
the sale, subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act, a minimum of six
months must elapse between the later
of the date of the acquisition of the se-
curities from the issuer, or from an af-
filiate of the issuer, and any resale of
such securities in reliance on this sec-
tion for the account of either the
acquiror or any subsequent holder of
those securities.

(ii) If the issuer of the securities is
not, or has not been for a period of at
least 90 days immediately before the
sale, subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, a minimum of one year
must elapse between the later of the
date of the acquisition of the securities
from the issuer, or from an affiliate of
the issuer, and any resale of such secu-
rities in reliance on this section for the
account of either the acquiror or any
subsequent holder of those securities.

(iii) If the acquiror takes the securi-
ties by purchase, the holding period
shall not begin until the full purchase
price or other consideration is paid or
given by the person acquiring the secu-
rities from the issuer or from an affil-
iate of the issuer.

(2) Promissory motes, other obligations
or installment contracts. Giving the
issuer or affiliate of the issuer from
whom the securities were purchased a
promissory note or other obligation to
pay the purchase price, or entering
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