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evidence of indications of bona fide unsolic-
ited interest by his customers in the securi-
ties at the time such indications are re-
ceived.

(4) After reasonable inquiry is not
aware of circumstances indicating that
the person for whose account the secu-
rities are sold is an underwriter with
respect to the securities or that the
transaction is a part of a distribution
of securities of the issuer. Without lim-
iting the foregoing, the broker shall be
deemed to be aware of any facts or
statements contained in the notice re-
quired by paragraph (h) of this section.

NOTES: (i) The broker, for his own protec-
tion, should obtain and retain in his files a
copy of the notice required by paragraph (h)
of this section.

(ii) The reasonable inquiry required by
paragraph (g)(3) of this section should in-
clude, but not necessarily be limited to, in-
quiry as to the following matters:

(a) The length of time the securities have
been held by the person for whose account
they are to be sold. If practicable, the in-
quiry should include physical inspection of
the securities;

(b) The nature of the transaction in which
the securities were acquired by such person;

(c) The amount of securities of the same
class sold during the past 3 months by all
persons whose sales are required to be taken
into consideration pursuant to paragraph (e)
of this section;

(d) Whether such person intends to sell ad-
ditional securities of the same class through
any other means;

(e) Whether such person has solicited or
made any arrangement for the solicitation of
buy orders in connection with the proposed
sale of securities;

(f) Whether such person has made any pay-
ment to any other person in connection with
the proposed sale of the securities; and

(¢9) The number of shares or other units of
the class outstanding, or the relevant trad-
ing volume.

(h) Notice of proposed sale. (1) Report-
ing issuers. If the issuer is, and has been
for a period of at least 90 days imme-
diately before the sale, subject to the
reporting requirements of section 13 or
15(d) of the Exchange Act and the
amount of securities to be sold in reli-
ance upon this rule during any period
of three months exceeds 5,000 shares or
other units or has an aggregate sale
price in excess of $50,000, a notice on
Form 144 (§239.144 of this chapter) shall
be filed electronically with the Com-
mission.
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(2) Non-reporting issuers. If the issuer
is not subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act, and the amount of securi-
ties to be sold in reliance upon this
rule during any period of three months
exceeds 5,000 shares or other units or
has an aggregate sale price in excess of
$560,000, three copies of a notice on
Form 144 (§239.144 of this chapter) shall
be filed with the Commission.

(3) The Form 144 shall be signed by
the person for whose account the secu-
rities are to be sold and shall be trans-
mitted for filing concurrently with ei-
ther the placing with a broker of an
order to execute a sale of securities in
reliance upon this rule or the execution
directly with a market maker of such a
sale. Neither the filing of such notice
nor the failure of the Commission to
comment on such notice shall be
deemed to preclude the Commission
from taking any action that it deems
necessary or appropriate with respect
to the sale of the securities referred to
in such notice. The person filing the
notice required by this paragraph shall
have a bona fide intention to sell the
securities referred to in the notice
within a reasonable time after the fil-
ing of such notice.

(i) Unavailability to securities of issuers
with no or nominal operations and no or
nominal non-cash assets. (1) This section
is not available for the resale of securi-
ties initially issued by an issuer de-
fined below:

(i) An issuer, other than a business
combination related shell company, as
defined in §230.405, or an asset-backed
issuer, as defined in Item 1101(b) of
Regulation AB (§229.1101(b) of this
chapter), that has:

(A) No or nominal operations; and

(B) Either:

(I) No or nominal assets;

(2) Assets consisting solely of cash
and cash equivalents; or

(3) Assets consisting of any amount
of cash and cash equivalents and nomi-
nal other assets; or

(ii) An issuer that has been at any
time previously an issuer described in
paragraph (i)(1)@).

(2) Notwithstanding paragraph (i)(1),
if the issuer of the securities pre-
viously had been an issuer described in
paragraph (i)(1)(i) but has ceased to be
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an issuer described in paragraph
(i)(1)(1); is subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act; has filed all reports and
other materials required to be filed by
section 13 or 15(d) of the Exchange Act,
as applicable, during the preceding 12
months (or for such shorter period that
the issuer was required to file such re-
ports and materials), other than Form
8-K reports (§249.308 of this chapter);
and has filed current ‘“Form 10 infor-
mation” with the Commission reflect-
ing its status as an entity that is no
longer an issuer described in paragraph
(i)(1)(i), then those securities may be
sold subject to the requirements of this
section after one year has elapsed from
the date that the issuer filed ‘“‘Form 10
information” with the Commission.

(3) The term ‘“‘Form 10 information”’
means the information that is required
by Form 10 or Form 20-F (§249.210 or
§249.220f of this chapter), as applicable
to the issuer of the securities, to reg-
ister under the Exchange Act each
class of securities being sold under this
rule. The issuer may provide the Form
10 information in any filing of the
issuer with the Commission. The Form
10 information is deemed filed when
the initial filing is made with the Com-
mission.

[37 FR 596, Jan. 14, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §230.144, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§230.144A Private resales of securities
to institutions.

PRELIMINARY NOTES: 1. This section relates
solely to the application of section 5 of the
Act and not to antifraud or other provisions
of the federal securities laws.

2. Attempted compliance with this section
does not act as an exclusive election; any
seller hereunder may also claim the avail-
ability of any other applicable exemption
from the registration requirements of the
Act.

3. In view of the objective of this section
and the policies underlying the Act, this sec-
tion is not available with respect to any
transaction or series of transactions that, al-
though in technical compliance with this
section, is part of a plan or scheme to evade
the registration provisions of the Act. In
such cases, registration under the Act is re-
quired.
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4. Nothing in this section obviates the need
for any issuer or any other person to comply
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act of 1934 (the Exchange
Act), whenever such requirements are appli-
cable.

5. Nothing in this section obviates the need
for any person to comply with any applicable
state law relating to the offer or sale of secu-
rities.

6. Securities acquired in a transaction
made pursuant to the provisions of this sec-
tion are deemed to be restricted securities
within the meaning of §230.144(a)(3) of this
chapter.

7. The fact that purchasers of securities
from the issuer thereof may purchase such
securities with a view to reselling such secu-
rities pursuant to this section will not affect
the availability to such issuer of an exemp-
tion under section 4(a)(2) of the Act, or Regu-
lation D under the Act, from the registration
requirements of the Act.

(a) Definitions. (1) For purposes of
this section, qualified institutional buyer
shall mean:

(i) Any of the following entities, act-
ing for its own account or the accounts
of other qualified institutional buyers,
that in the aggregate owns and invests
on a discretionary basis at least $100
million in securities of issuers that are
not affiliated with the entity:

(A) Any insurance company as defined
in section 2(a)(13) of the Act;

NOTE: A purchase by an insurance company
for one or more of its separate accounts, as
defined by section 2(a)(37) of the Investment
Company Act of 1940 (the ‘‘Investment Com-
pany Act’), which are neither registered
under section 8 of the Investment Company
Act nor required to be so registered, shall be
deemed to be a purchase for the account of
such insurance company.

(B) Any investment company reg-
istered under the Investment Company
Act or any business development com-
pany as defined in section 2(a)(48) of
that Act;

(C) Any Small Business Investment
Company licensed by the U.S. Small
Business Administration under section
301(c) or (d) of the Small Business In-
vestment Act of 1958 or any Rural Busi-
ness Investment Company as defined in
section 384A of the Consolidated Farm
and Rural Development Act;
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building, the address must include the
unit number.

[64 FR 62545, Nov. 16, 1999, as amended at 65
FR 65749, Nov. 2, 2000]

§230.155 [Reserved]

§230.156 Investment company sales lit-
erature.

(a) Under the federal securities laws,
including section 17(a) of the Securities
Act of 1933 (15 U.S.C. 77a(a)) and sec-
tion 10(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78j(b)) and Rule
10b-5 thereunder (17 CFR part 240), it is
unlawful for any person, directly or in-
directly, by the use of any means or in-
strumentality of interstate commerce
or of the mails, to use sales literature
which is materially misleading in con-
nection with the offer or sale of securi-
ties issued by an investment company.
Under these provisions, sales literature
is materially misleading if it: (1) Con-
tains an untrue statement of a mate-
rial fact or (2) omits to state a mate-
rial fact necessary in order to make a
statement made, in the light of the cir-
cumstances of its use, not misleading.

(b) Whether or not a particular de-
scription, representation, illustration,
or other statement involving a mate-
rial fact is misleading depends on eval-
uation of the context in which it is
made. In considering whether a par-
ticular statement involving a material
fact is or might be misleading, weight
should be given to all pertinent factors,
including, but not limited to, those
listed below.

(1) A Statement could be misleading
because of:

(i) Other statements being made in
connection with the offer of sale or sale
of the securities in question;

(ii) The absence of explanations,
qualifications, limitations or other
statements necessary or appropriate to
make such statement not misleading;
or

(iii) General economic or financial
conditions or circumstances.

(2) Representations about past or fu-
ture investment performance could be
misleading because of statements or
omissions made involving a material
fact, including situations where:

(i) Portrayals of past income, gain, or
growth of assets convey an impression
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of the net investment results achieved
by an actual or hypothetical invest-
ment which would not be justified
under the circumstances, including
portrayals that omit explanations,
qualifications, limitations, or other
statements necessary or appropriate to
make the portrayals not misleading;
and

(ii) Representations, whether express
or implied, about future investment
performance, including:

(A) Representations, as to security of
capital, possible future gains or in-
come, or expenses associated with an
investment;

(B) Representations implying that fu-
ture gain or income may be inferred
from or predicted based on past invest-
ment performance; or

(C) Portrayals of past performance,
made in a manner which would imply
that gains or income realized in the
past would be repeated in the future.

(3) A statement involving a material
fact about the characteristics or at-
tributes of an investment company
could be misleading because of:

(i) Statements about possible bene-
fits connected with or resulting from
services to be provided or methods of
operation which do not give equal
prominence to discussion of any risks
or limitations associated therewith;

(ii) Exaggerated or unsubstantiated
claims about management skill or
techniques, characteristics of the in-
vestment company or an investment in
securities issued by such company,
services, security of investment or
funds, effects of government super-
vision, or other attributes; and

(iii) Unwarranted or incompletely ex-
plained comparisons to other invest-
ment vehicles or to indexes.

(4) Representations about the fees or
expenses associated with an invest-
ment in the fund could be misleading
because of statements or omissions
made involving a material fact, includ-
ing situations where portrayals of the
fees and expenses associated with an
investment in the fund omit expla-
nations, qualifications, limitations, or
other statements necessary or appro-
priate to make the portrayals not mis-
leading.

(c) For purposes of this section, the
term sales literature shall be deemed to
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include any communication (whether
in writing, by radio, or by television)
used by any person to offer to sell or
induce the sale of securities of any in-
vestment company. Communications
between issuers, underwriters and deal-
ers are included in this definition of
sales literature if such communica-
tions, or the information contained
therein, can be reasonably expected to
be communicated to prospective inves-
tors in the offer or sale of securities or
are designed to be employed in either
written or oral form in the offer or sale
of securities.

(d) Nothing in this section may be
construed to prevent a business devel-
opment company or a registered
closed-end investment company from
qualifying for an exemption under
§230.168 or §230.169.

[44 FR 64072, Nov. 6, 1979, as amended at 68
FR 57777, Oct. 6, 2003; 85 FR 33352, June 1,
2020; 87 FR 72846, Nov. 25, 2022]

§230.157 Small entities under the Se-
curities Act for purposes of the Reg-
ulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (b U.S.C. 601 et seq.),
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization shall:

(a) When used with reference to an
issuer, other than an investment com-
pany, for purposes of the Securities Act
of 1933, mean an issuer whose total as-
sets on the last day of its most recent
fiscal year were $6 million or less and
that is engaged or proposing to engage
in small business financing. An issuer
is considered to be engaged or pro-
posing to engage in small business fi-
nancing under this section if it is con-
ducting or proposes to conduct an of-
fering of securities which does not ex-
ceed the dollar limitation prescribed
by section 3(b)(1) of the Securities Act.

(b) When used with reference to an
investment company that is an issuer
for purposes of the Act, have the mean-
ing ascribed to those terms by §270.0-10
of this chapter.

[47 FR 5221, Feb. 4, 1982, as amended at 51 FR

25362, July 14, 1986; 63 FR 35514, June 30, 1998;
80 FR 21894, Apr. 20, 2015]
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§230.158 Definitions of certain terms
in the last paragraph of section
11(a).

(a) An ‘‘earning statement’” made
generally available to securityholders
of the registrant pursuant to the last
paragraph of section 11(a) of the Act
shall be sufficient for the purposes of
such paragraph if:

(1) There is included the information
required for statements of comprehen-
sive income (as defined in §210.1-02 of
Regulation S-X of this chapter) con-
tained either:

(i) In Item 8 of Form 10-K (§239.310 of
this chapter), part I, Item 1 of Form 10—
Q (§240.308a of this chapter), or Rule
14a-3(b) (§240.14a-3(b) of this chapter)
under the Securities Exchange Act of
1934;

(ii) In Item 17 of Form 20-F (§249.220f
of this chapter), if appropriate; or

(iii) In Form 40-F (§249.240f of this
chapter); and

(2) The information specified in the
last paragraph of section 11(a) is con-
tained in one report or any combina-
tion of reports either:

(i) On Form 10-K, Form 10-Q, Form 8-
K (§249.308 of this chapter), or in the
annual report to security holders pur-
suant to Rule 14a-3 under the Securi-
ties Exchange Act of 1934 (§240.14a-3 of
this chapter); or

(ii) On Form 20-F, Form 40-F or
Form 6-K (§249.306 of this chapter).

NOTE 1 TO PARAGRAPH (a). A subsidiary
issuing debt securities guaranteed by its par-
ent will be deemed to have met the require-
ments of this paragraph (a) if the parent’s
statements of comprehensive income (as de-
fined in §210.1-02 of Regulation S-X) satisfy
the criteria of this paragraph and informa-
tion respecting the subsidiary is included to
the same extent as was presented in the reg-
istration statement. An ‘‘earning state-
ment”’ not meeting the requirements of this
paragraph (a) may otherwise be sufficient for
purposes of the last paragraph of section
11(a) of the Act.

(b) For purposes of the last paragraph
of section 11(a) only, the ‘‘earning
statement’’ contemplated by paragraph
(a) of this section shall be deemed to be
“made generally available to its secu-
rity holders’’ if the registrant:

(1) Is required to file reports pursu-
ant to section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 and

684



	14-17 CFR 230.156



