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sales even if coincident offers and sales
are made in accordance with Regula-
tion D inside the United States. Thus,
for example, persons who are offered
and sold securities in accordance with
Regulation S would not be counted in
the calculation of the number of pur-
chasers under Regulation D. Similarly,
proceeds from such sales would not be
included in the aggregate offering
price. The provisions of this paragraph
(g), however, do not apply if the issuer
elects to rely solely on Regulation D
for offers or sales to persons made out-
side the United States.

[77 FR 18684, Mar. 28, 2012, as amended at 78
FR 44804, July 24, 2013]

§230.501 Definitions and terms used in
Regulation D.

As used in Regulation D (§230.500 et
seq. of this chapter), the following
terms shall have the meaning indi-
cated:

(a) Accredited investor. Accredited in-
vestor shall mean any person who
comes within any of the following cat-
egories, or who the issuer reasonably
believes comes within any of the fol-
lowing categories, at the time of the
sale of the securities to that person:

(1) Any bank as defined in section
3(a)(2) of the Act, or any savings and
loan association or other institution as
defined in section 3(a)(5)(A) of the Act
whether acting in its individual or fi-
duciary capacity; any broker or dealer
registered pursuant to section 15 of the
Securities HExchange Act of 1934; any
insurance company as defined in sec-
tion 2(a)(13) of the Act; any investment
company registered under the Invest-
ment Company Act of 1940 or a busi-
ness development company as defined
in section 2(a)(48) of that Act; any
Small Business Investment Company
licensed by the U.S. Small Business
Administration under section 301(c) or
(d) of the Small Business Investment
Act of 1958; any plan established and
maintained by a state, its political sub-
divisions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees,
if such plan has total assets in excess
of $5,000,000; any employee benefit plan
within the meaning of the Employee
Retirement Income Security Act of
1974 if the investment decision is made
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by a plan fiduciary, as defined in sec-
tion 3(21) of such act, which is either a
bank, savings and loan association, in-
surance company, or registered invest-
ment adviser, or if the employee ben-
efit plan has total assets in excess of
$5,000,000 or, if a self-directed plan,
with investment decisions made solely
by persons that are accredited inves-
tors;

(2) Any private business development
company as defined in section 202(a)(22)
of the Investment Advisers Act of 1940;

(3) Any organization described in sec-
tion 501(c)(3) of the Internal Revenue
Code, corporation, Massachusetts or
similar business trust, or partnership,
not formed for the specific purpose of
acquiring the securities offered, with
total assets in excess of $5,000,000;

(4) Any director, executive officer, or
general partner of the issuer of the se-
curities being offered or sold, or any di-
rector, executive officer, or general
partner of a general partner of that
issuer;

(5) Any natural person whose indi-
vidual net worth, or joint net worth
with that person’s spouse, exceeds
$1,000,000.

(i) Except as provided in paragraph
(a)(5)(ii) of this section, for purposes of
calculating net worth under this para-
graph (a)(b):

(A) The person’s primary residence
shall not be included as an asset;

(B) Indebtedness that is secured by
the person’s primary residence, up to
the estimated fair market value of the
primary residence at the time of the
sale of securities, shall not be included
as a liability (except that if the
amount of such indebtedness out-
standing at the time of sale of securi-
ties exceeds the amount outstanding 60
days before such time, other than as a
result of the acquisition of the primary
residence, the amount of such excess
shall be included as a liability); and

(C) Indebtedness that is secured by
the person’s primary residence in ex-
cess of the estimated fair market value
of the primary residence at the time of
the sale of securities shall be included
as a liability;

(ii) Paragraph (a)(5)(i) of this section
will not apply to any calculation of a
person’s net worth made in connection
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with a purchase of securities in accord-
ance with a right to purchase such se-
curities, provided that:

(A) Such right was held by the person
on July 20, 2010;

(B) The person qualified as an accred-
ited investor on the basis of net worth
at the time the person acquired such
right; and

(C) The person held securities of the
same issuer, other than such right, on
July 20, 2010.

(6) Any natural person who had an in-
dividual income in excess of $200,000 in
each of the two most recent years or
joint income with that person’s spouse
in excess of $300,000 in each of those
years and has a reasonable expectation
of reaching the same income level in
the current year;

(7) Any trust, with total assets in ex-
cess of $5,000,000, not formed for the
specific purpose of acquiring the secu-
rities offered, whose purchase is di-
rected by a sophisticated person as de-
scribed in §230.506(b)(2)(ii); and

(8) Any entity in which all of the eq-
uity owners are accredited investors.

(b) Affiliate. An affiliate of, or person
affiliated with, a specified person shall
mean a person that directly, or indi-
rectly through one or more inter-
mediaries, controls or is controlled by,
or is under common control with, the
person specified.

(c) Aggregate offering price. Aggregate
offering price shall mean the sum of all
cash, services, property, notes, can-
cellation of debt, or other consider-
ation to be received by an issuer for
issuance of its securities. Where securi-
ties are being offered for both cash and
non-cash consideration, the aggregate
offering price shall be based on the
price at which the securities are of-
fered for cash. Any portion of the ag-
gregate offering price attributable to
cash received in a foreign currency
shall be translated into United States
currency at the currency exchange rate
in effect at a reasonable time prior to
or on the date of the sale of the securi-
ties. If securities are not offered for
cash, the aggregate offering price shall
be based on the value of the consider-
ation as established by bona fide sales
of that consideration made within a
reasonable time, or, in the absence of
sales, on the fair value as determined
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by an accepted standard. Such valu-
ations of non-cash consideration must
be reasonable at the time made.

(d) Business combination. Business com-
bination shall mean any transaction of
the type specified in paragraph (a) of
Rule 145 under the Act (17 CFR 230.145)
and any transaction involving the ac-
quisition by one issuer, in exchange for
all or a part of its own or its parent’s
stock, of stock of another issuer if, im-
mediately after the acquisition, the ac-
quiring issuer has control of the other
issuer (whether or not it had control
before the acquisition).

(e) Calculation of number of pur-
chasers. For purposes of calculating the
number of purchasers under §
§230.506(b) and 230.506(b) only, the fol-
lowing shall apply:

(1) The following purchasers shall be
excluded:

(i) Any relative, spouse or relative of
the spouse of a purchaser who has the
same primary residence as the pur-
chaser;

(ii) Any trust or estate in which a
purchaser and any of the persons re-
lated to him as specified in paragraph
(e)(1)() or (e)(1)(iii) of this section col-
lectively have more than 50 percent of
the beneficial interest (excluding con-
tingent interests);

(iii) Any corporation or other organi-
zation of which a purchaser and any of
the persons related to him as specified
in paragraph (e)(1)(i) or (e)(1)(ii) of this
section collectively are beneficial own-
ers of more than 50 percent of the eq-
uity securities (excluding directors’
qualifying shares) or equity interests;
and

(iv) Any accredited investor.

(2) A corporation, partnership or
other entity shall be counted as one
purchaser. If, however, that entity is
organized for the specific purpose of ac-
quiring the securities offered and is not
an accredited investor under paragraph
(a)(8) of this section, then each bene-
ficial owner of equity securities or eq-
uity interests in the entity shall count
as a separate purchaser for all provi-
sions of Regulation D (§§230.501-
230.508), except to the extent provided
in paragraph (e)(1) of this section.

(3) A non-contributory employee ben-
efit plan within the meaning of Title I
of the Employee Retirement Income
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Security Act of 1974 shall be counted as
one purchaser where the trustee makes
all investment decisions for the plan.

NOTE: The issuer must satisfy all the other
provisions of Regulation D for all purchasers
whether or not they are included in calcu-
lating the number of purchasers. Clients of
an investment adviser or customers of a
broker or dealer shall be considered the
‘“‘purchasers’ under Regulation D regardless
of the amount of discretion given to the in-
vestment adviser or broker or dealer to act
on behalf of the client or customer.

(f) Executive officer. Executive officer
shall mean the president, any vice
president in charge of a principal busi-
ness unit, division or function (such as
sales, administration or finance), any
other officer who performs a policy
making function, or any other person
who performs similar policy making
functions for the issuer. Executive offi-
cers of subsidiaries may be deemed ex-
ecutive officers of the issuer if they
perform such policy making functions
for the issuer.

(g) Final order. Final order shall mean
a written directive or declaratory
statement issued by a federal or state
agency described in §230.506(d)(1)(iii)
under applicable statutory authority
that provides for notice and an oppor-
tunity for hearing, which constitutes a
final disposition or action by that fed-
eral or state agency.

(h) Issuer. The definition of the term
issuer in section 2(a)(4) of the Act shall
apply, except that in the case of a pro-
ceeding under the Federal Bankruptcy
Code (11 U.S.C. 101 et seq.), the trustee
or debtor in possession shall be consid-
ered the issuer in an offering under a
plan or reorganization, if the securities
are to be issued under the plan.

(i) Purchaser representative. Purchaser
representative shall mean any person
who satisfies all of the following condi-
tions or who the issuer reasonably be-
lieves satisfies all of the following con-
ditions:

(1) Is not an affiliate, director, officer
or other employee of the issuer, or ben-
eficial owner of 10 percent or more of
any class of the equity securities or 10
percent or more of the equity interest
in the issuer, except where the pur-
chaser is:

(i) A relative of the purchaser rep-
resentative by blood, marriage or adop-
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tion and not more remote than a first
cousin;

(ii) A trust or estate in which the
purchaser representative and any per-
sons related to him as specified in
paragraph (h)(1)(i) or (h)(1)(iii) of this
section collectively have more than 50
percent of the beneficial interest (ex-
cluding contingent interest) or of
which the purchaser representative
serves as trustee, executor, or in any
similar capacity; or

(iii) A corporation or other organiza-
tion of which the purchaser representa-
tive and any persons related to him as
specified in paragraph (h)(1)(i) or
(h)(1)(ii) of this section collectively are
the beneficial owners of more than 50
percent of the equity securities (ex-
cluding directors’ qualifying shares) or
equity interests;

(2) Has such knowledge and experi-
ence in financial and business matters
that he is capable of evaluating, alone,
or together with other purchaser rep-
resentatives of the purchaser, or to-
gether with the purchaser, the merits
and risks of the prospective invest-
ment;

(3) Is acknowledged by the purchaser
in writing, during the course of the
transaction, to be his purchaser rep-
resentative in connection with evalu-
ating the merits and risks of the pro-
spective investment; and

(4) Discloses to the purchaser in writ-
ing a reasonable time prior to the sale
of securities to that purchaser any ma-
terial relationship between himself or
his affiliates and the issuer or its affili-
ates that then exists, that is mutually
understood to be contemplated, or that
has existed at any time during the pre-
vious two years, and any compensation
received or to be received as a result of
such relationship.

NoTE 1 TO §230.501: A person acting as a
purchaser representative should consider the
applicability of the registration and anti-
fraud provisions relating to brokers and
dealers under the Securities Exchange Act of
1934 (Exchange Act) (15 U.S.C. 78a et seq., as
amended) and relating to investment advis-
ers under the Investment Advisers Act of
1940.

NoTE 2 TO §230.501: The acknowledgment
required by paragraph (h)(3) and the disclo-
sure required by paragraph (h)(4) of this sec-
tion must be made with specific reference to
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each prospective investment. Advance blan-
ket acknowledgment, such as for all securities
transactions or all private placements, is not
sufficient.

NoOTE 3 TO §230.501: Disclosure of any mate-
rial relationships between the purchaser rep-
resentative or his affiliates and the issuer or
its affiliates does not relieve the purchaser
representative of his obligation to act in the
interest of the purchaser.

[47 FR 11262, Mar. 16, 1982, as amended at 53
FR 7868, Mar. 10, 1988; 54 FR 11372, Mar. 20,
1989; 76 FR 81806, Dec. 29, 2011; 77 FR 18685,
Mar. 28, 2012; 78 FR 44770, 44804, July 24, 2013;
81 FR 83553, Nov. 21, 2016]
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The following conditions shall be ap-
plicable to offers and sales made under
Regulation D (§230.500 et seq. of this
chapter):

(a) Integration. All sales that are part
of the same Regulation D offering must
meet all of the terms and conditions of
Regulation D. Offers and sales that are
made more than six months before the
start of a Regulation D offering or are
made more than six months after com-
pletion of a Regulation D offering will
not be considered part of that Regula-
tion D offering, so long as during those
six month periods there are no offers or
sales of securities by or for the issuer
that are of the same or a similar class
as those offered or sold under Regula-
tion D, other than those offers or sales
of securities under an employee benefit
plan as defined in rule 405 under the
Act (17 CFR 230.405).

NoOTE: The term offering is not defined in
the Act or in Regulation D. If the issuer of-
fers or sells securities for which the safe har-
bor rule in paragraph (a) of this §230.502 is
unavailable, the determination as to whether
separate sales of securities are part of the
same offering (i.e., are considered integrated)
depends on the particular facts and cir-
cumstances. Generally, transactions other-
wise meeting the requirements of an exemp-
tion will not be integrated with simulta-
neous offerings being made outside the
United States in compliance with Regulation
S. See Release No. 33-6863.

The following factors should be considered
in determining whether offers and sales
should be integrated for purposes of the ex-
emptions under Regulation D:

(a) Whether the sales are part of a single
plan of financing;

(b) Whether the sales involve issuance of
the same class of securities;

(c) Whether the sales have been made at or
about the same time;

General conditions to be met.
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(d) Whether the same type of consideration
is being received; and

(e) Whether the sales are made for the
same general purpose.
See Release 33-4552 (November 6, 1962) [27 FR
11316].

(b) Information requirements—(1) When
information must be furnished. If the
issuer sells securities under §230.506(b)
to any purchaser that is not an accred-
ited investor, the issuer shall furnish
the information specified in paragraph
(b)(2) of this section to such purchaser
a reasonable time prior to sale. The
issuer is not required to furnish the
specified information to purchasers
when it sells securities under §230.504,
or to any accredited investor.

NOTE: When an issuer provides information
to investors pursuant to paragraph (b)(1), it
should consider providing such information
to accredited investors as well, in view of the
anti-fraud provisions of the federal securities
laws.

(2) Type of information to be furnished.
(i) If the issuer is not subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act, at a reason-
able time prior to the sale of securities
the issuer shall furnish to the pur-
chaser, to the extent material to an
understanding of the issuer, its busi-
ness and the securities being offered:

(A) Non-financial statement informa-
tion. If the issuer is eligible to use Reg-
ulation A (§230.251-263), the same Kkind
of information as would be required in
Part IT of Form 1-A (§239.90 of this
chapter). If the issuer is not eligible to
use Regulation A, the same kind of in-
formation as required in Part I of a
registration statement filed under the
Securities Act on the form that the
issuer would be entitled to use.

(B) Financial statement information—
(1) Offerings up to $2,000,000. The infor-
mation required in Article 8 of Regula-
tion S-X (§210.8 of this chapter), except
that only the issuer’s balance sheet,
which shall be dated within 120 days of
the start of the offering, must be au-
dited.

(2) Offerings up to $7,500,000. The fi-
nancial statement information re-
quired in Form S-1 (§239.10 of this
chapter) for smaller reporting compa-
nies. If an issuer, other than a limited
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