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who is participating or otherwise fi-
nancially interested in the primary or
secondary distribution of any security
which is not admitted to trading on a
national securities exchange that such
security is being offered to such cus-
tomer ‘“‘at the market’ or at a price re-
lated to the market price unless such
broker, dealer or municipal securities
dealer knows or has reasonable grounds
to believe that a market for such secu-
rity exists other than that made, cre-
ated, or controlled by him, or by any
person for whom he is acting or with
whom he is associated in such distribu-
tion, or by any person controlled by,
controlling or under common control
with him.

[41 FR 22826, June 7, 1976]

§240.15¢c1-9 Use of pro forma balance
sheets.

The term manipulative, deceptive, or
other fraudulent device or contrivance, as
used in section 15(c)(1) of the Act, is
hereby defined to include the use of fi-
nancial statements purporting to give
effect to the receipt and application of
any part of the proceeds from the sale
or exchange of securities, unless the as-
sumptions upon which each such finan-
cial statement is based are clearly set
forth as part of the caption to each
such statement in type at least as
large as that used generally in the
body of the statement.

(Sec. 2, 52 Stat. 1075; 156 U.S.C. 780)
[13 FR 8205, Dec. 22, 1948]

§240.15¢c2-1 Hypothecation of
tomers’ securities.

(a) General provisions. The term fraud-
ulent, deceptive, or manipulative act or
practice, as used in section 15(c) (2) of
the Act, is hereby defined to include
the direct or indirect hypothecation by
a broker or dealer, or his arranging for
or permitting, directly or indirectly,
the continued hypothecation of any se-
curities carried for the account of any
customer under circumstances:

(1) That will permit the commingling
of securities carried for the account of
any such customer with securities car-
ried for the account of any other cus-
tomer, without first obtaining the
written consent of each such customer
to such hypothecation;

cus-
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(2) That will permit such securities
to be commingled with securities car-
ried for the account of any person
other than a bona fide customer of
such broker or dealer under a lien for a
loan made to such broker or dealer; or

(3) That will permit securities car-
ried for the account of customers to be
hypothecated, or subjected to any lien
or liens or claims or claims of the
pledgee or pledgees, for a sum which
exceeds the aggregate indebtedness of
all customers in respect of securities
carried for their accounts; except that
this clause shall not be deemed to be
violated by reason of an excess arising
on any day through the reduction of
the aggregate indebtedness of cus-
tomers on such day, provided that
funds or securities in an amount suffi-
cient to eliminate such excess are paid
or placed in transfer to pledgees for the
purpose of reducing the sum of the
liens or claims to which securities car-
ried for the account of customers are
subject as promptly as practicable
after such reduction occurs, but before
the lapse of one half hour after the
commencement of banking hours on
the next banking day at the place
where the largest principal amount of
loans of such broker or dealer are pay-
able and, in any event, before such
broker or dealer on such day has ob-
tained or increased any bank Iloan
collateralized by securities carried for
the account of customers.

(b) Definitions. For the purposes of
this section:

(1) The term customer shall not in-
clude any general or special partner or
any director or officer of such broker
or dealer, or any participant, as such,
in any joint, group or syndicate ac-
count with such broker or dealer or
with any partner, officer or director
thereof. The term also shall not in-
clude a counterparty who has delivered
collateral to an OTC derivatives dealer
pursuant to a transaction in an eligible
OTC derivative instrument, or pursu-
ant to the OTC derivatives dealer’s
cash management securities activities
or ancillary portfolio management se-
curities activities, and who has re-
ceived a prominent written notice from
the OTC derivatives dealer that:

(i) Except as otherwise agreed in
writing by the OTC derivatives dealer
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and the counterparty, the dealer may
repledge or otherwise use the collateral
in its business;

(ii) In the event of the OTC deriva-
tives dealer’s failure, the counterparty
will likely be considered an unsecured
creditor of the dealer as to that collat-
eral;

(iii) The Securities Investor Protec-
tion Act of 1970 (15 U.S.C 78aaa through
78111) does not protect the
counterparty; and

(iv) The collateral will not be subject
to the requirements of §240.8c-1,
§240.15¢c2-1, §240.15¢3-2, or §240.15¢3-3;

(2) The term securities carried for the
account of any customer shall be deemed
to mean:

(i) Securities received by or on behalf
of such broker or dealer for the ac-
count of any customer;

(ii) Securities sold and appropriated
by such broker or dealer to a customer,
except that if such securities were sub-
ject to a lien when appropriated to a
customer they shall not be deemed to
be ‘‘securities carried for the account
of any customer’ pending their release
from such lien as promptly as prac-
ticable;

(iii) Securities sold, but not appro-
priated, by such broker or dealer to a
customer who has made any payment
therefor, to the extent that such
broker or dealer owns and has received
delivery of securities of like kind, ex-
cept that if such securities were sub-
ject to a lien when such payment was
made they shall not be deemed to be
‘“‘securities carried for the account of
any customer’ pending their release
from such lien as promptly as prac-
ticable;

(3) Aggregate indebtedness shall not be
deemed to be reduced by reason of un-
collected items. In computing aggre-
gate indebtedness, related guaranteed
and guarantor accounts shall be treat-
ed as a single account and considered
on a consolidated basis, and balances in
accounts carrying both long and short
positions shall be adjusted by treating
the market value of the securities re-
quired to cover such short positions as
though such market value were a debit;
and

(4) In computing the sum of the liens
or claims to which securities carried
for the account of customers of a

§240.15¢c2-1

broker or dealer are subject, any
rehypothecation of such securities by
another broker or dealer who is subject
to this section or to §240.8c-1 shall be
disregarded.

(c) Exemption for cash accounts. The
provisions of paragraph (a)(1) of this
section shall not apply to any
hypothecation of securities carried for
the account of a customer in a special
cash account within the meaning of 12
CFR 220.4(c): Provided, That at or be-
fore the completion of the transaction
of purchase of such securities for, or of
sale of such securities to, such cus-
tomer, written notice is given or sent
to such customer disclosing that such
securities are or may be hypothecated
under circumstances which will permit
the commingling thereof with securi-
ties carried for the account of other
customers. The term the completion of
the transaction shall have the meaning
given to such term by §240.15c1-1(b).

(d) Exemption for clearing house liens.
The provisions of paragraphs (a)(2),
(a)(3), and (f) of this section shall not
apply to any lien or claim of the clear-
ing corporation, or similar department
or association, of a national securities
exchange or a registered national secu-
rities association, for a loan made and
to be repaid on the same calendar day,
which is incidental to the clearing of
transactions in securities or loans
through such corporation, department,
or association: Provided, however, That
for the purpose of paragraph (a)(3) of
this section, ‘‘aggregate indebtedness
of all customers in respect of securities
carried for their accounts’ shall not
include indebtedness in respect of any
securities subject to any lien or claim
exempted by this paragraph.

(e) Exemption for certain liens on secu-
rities of noncustomers. The provisions of
paragraph (a)(2) of this section shall
not be deemed to prevent such broker
or dealer from permitting securities
not carried for the account of a cus-
tomer to be subjected (1) to a lien for a
loan made against securities carried
for the account of customers, or (2) to
a lien for a loan made and to be repaid
on the same calendar day. For the pur-
pose of this exemption, a loan shall be
deemed to be ‘“‘made against securities
carried for the account of customers”
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if only securities carried for the ac-
count of customers are used to obtain
or to increase such loan or as sub-
stitutes for other securities carried for
the account of customers.

(f) Notice and certification require-
ments. No person subject to this section
shall hypothecate any security carried
for the account of a customer unless,
at or prior to the time of each such
hypothecation, he gives written notice
to the pledgee that the security
pledged is carried for the account of a
customer and that such hypothecation
does not contravene any provision of
this section, except that in the case of
an omnibus account the broker or deal-
er for whom such account is carried
may furnish a signed statement to the
person carrying such account that all
securities carried therein by such
broker or dealer will be securities car-
ried for the account of his customers
and that the hypothecation thereof by
such broker or dealer will not con-
travene any provision of this section.
The provisions of this paragraph shall
not apply to any hypothecation of se-
curities under any lien or claim of a
pledgee securing a loan made and to be
repaid on the same calendar day.

(g) The fact that securities carried
for the accounts of customers and secu-
rities carried for the accounts of others
are represented by one or more certifi-
cates in the custody of a clearing cor-
poration or other subsidiary organiza-
tion of either a national securities ex-
change or of a registered national secu-
rities association, or of a custodian
bank, in accordance with a system for
the central handling of securities es-
tablished by a national securities ex-
change or a registered national securi-
ties association, pursuant to which sys-
tem the hypothecation of such securi-
ties is effected by bookkeeping entries
without physical delivery of such secu-
rities, shall not, in and of itself, result
in a commingling of securities prohib-
ited by paragraph (a)(1) or (a)(2) of this
section, whenever a participating
member, broker or dealer hypothecates
securities in accordance with such sys-
tem: Provided, however, That (1) any
such custodian of any securities held
by or for such system shall agree that
it will not for any reason, including the
assertion of any claim, right or lien of
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any kind, refuse or refrain from
promptly delivering any such securi-
ties (other than securities then hypoth-
ecated in accordance with such system)
to such clearing corporation or other
subsidiary organization or as directed
by it, except that nothing in such
agreement shall be deemed to require
the custodian to deliver any securities
in contravention of any notice of levy,
seizure or similar notice, or order or
judgment, issued or directed by a gov-
ernmental agency or court, or officer
thereof, having jurisdiction over such
custodian, which on its face affects
such securities; (2) such systems shall
have safeguards in the handling, trans-
fer and delivery of securities and provi-
sions for fidelity bond coverage of the
employees and agents of the clearing
corporation or other subsidiary organi-
zation and for periodic examinations
by independent public accountants; and
(3) the provisions of this paragraph (g)
shall not be effective with respect to
any particular system unless the agree-
ment required by paragraph (g)(1) of
this section and the safeguards and
provisions required by paragraph (g)(2)
of this section shall have been deemed
adequate by the Commission for the
protection of investors, and unless any
subsequent amendments to such agree-
ment, safeguards or provisions shall
have been deemed adequate by the
Commission for the protection of in-
vestors.

(Secs. 8, 15, 48 Stat. 888, 895, sec. 2, b2 Stat.
1075; 15 U.S.C. 78b. 780)

CRrROSS REFERENCE: For interpretative re-
leases applicable to §240.15c2-1, see Nos. 2690
and 2822 in tabulation, part 241 of this chap-
ter.

[13 FR 8205, Dec. 22, 1948, as amended at 31
FR 7741, June 1, 1966; 37 FR 73, Jan. 5, 1972; 63
FR 59397, Nov. 3, 1998]

§240.15¢2-3 [Reserved]

§240.15¢2-4 Transmission or mainte-
nance of payments received in con-
nection with underwritings.

It shall constitute a ‘“‘fraudulent, de-
ceptive, or manipulative act or prac-
tice” as used in section 15(c)(2) of the
Act, for any broker, dealer or munic-
ipal securities dealer participating in
any distribution of securities, other
than a firm-commitment underwriting,
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to accept any part of the sale price of
any security being distributed unless:

(a) The money or other consideration
received is promptly transmitted to
the persons entitled thereto; or

(b) If the distribution is being made
on an ‘‘all-or-none’ basis, or on any
other basis which contemplates that
payment is not to be made to the per-
son on whose behalf the distribution is
being made until some further event or
contingency occurs, (1) the money or
other consideration received is prompt-
ly deposited in a separate bank ac-
count, as agent or trustee for the per-
sons who have the beneficial interests
therein, until the appropriate event or
contingency has occurred, and then the
funds are promptly transmitted or re-
turned to the persons entitled thereto,
or (2) all such funds are promptly
transmitted to a bank which has
agreed in writing to hold all such funds
in escrow for the persons who have the
beneficial interests therein and to
transmit or return such funds directly
to the persons entitled thereto when
the appropriate event or contingency
has occurred.

[41 FR 22826, June 7, 1976]

§240.15c2-5 Disclosure and other re-
quirements when extending or ar-
ranging credit in certain trans-
actions.

(a) It shall constitute a ‘“‘fraudulent,
deceptive, or manipulative act or prac-
tice” as used in section 15(c)(2) of the
Act for any broker or dealer to offer or
sell any security to, or to attempt to
induce the purchase of any security by,
any person, in connection with which
such broker or dealer directly or indi-
rectly offers to extend any credit to or
to arrange any loan for such person, or
extends to or participates in arranging
any loan for such person, unless such
broker or dealer, before any purchase,
loan or other related element of the
transaction is entered into:

(1) Delivers to such person a written
statement setting forth the exact na-
ture and extent of (i) such person’s ob-
ligations under the particular loan ar-
rangement, including among other
things, the specific charges which such
person will incur under such loan in
each period during which the loan may
continue or be extended, (ii) the risks

§240.15¢c2-5

and disadvantages which such person
will incur in the entire transaction, in-
cluding the loan arrangement, (iii) all
commissions, discounts, and other re-
muneration received and to be received
in connection with the entire trans-
action including the loan arrangment,
by the broker or dealer, by any person
controlling, controlled by, or under
common control with the broker or
dealer, and by any other person partici-
pating in the transaction; Provided,
however, That the broker or dealer
shall be deemed to be in compliance
with this paragraph if the customer,
before any purchase, loan, or other re-
lated element of the transaction is en-
tered into in a manner legally binding
upon the customer, receives a state-
ment from the lender, or receives a
prospectus or offering circular from the
broker or dealer, which statement, pro-
spectus or offering circular contains
the information required by this para-
graph; and

(2) Obtains from such person informa-
tion concerning his financial situation
and needs, reasonably determines that
the entire transaction, including the
loan arrangement, is suitable for such
person, and retains in his files a writ-
ten statement setting forth the basis
upon which the broker or dealer made
such determination; Provided, however,
That the written statement referred to
in this paragraph must be made avail-
able to the customer on request.

(b) This section shall not apply to
any credit extended or any loan ar-
ranged by any broker or dealer subject
to the provisions of Regulation T (12
CFR part 220) if such credit is extended
or such loan is arranged, in compliance
with the requirements of such regula-
tion, only for the purpose of purchasing
or carrying the security offered or sold:
Provided, however, That notwith-
standing this paragraph, the provisions
of paragraph (a) shall apply in full
force with respect to any transaction
involving the extension of or arrange-
ment for credit by a broker or dealer (i)
in a special insurance premium funding
account within the meaning of section
4(k) of Regulation T (12 CFR 220.4(k))
or (ii) in compliance with the terms of
§240.3a12-5 of this chapter.

(c) This section shall not apply to
any offer to extend credit or arrange
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any loan, or to any credit extended or
loan arranged, in connection with any
offer or sale, or attempt to induce the
purchase, of any municipal security.

(d) This section shall not apply to a
transaction involving the extension of
credit by an OTC derivatives dealer, as
defined in §240.3b-12, if the transaction
is exempt from the provisions of Sec-
tion 7(c) of the Act (156 U.S.C. 78g(c))
pursuant to §240.36al-1.

(Sec. 3(a)(12), 48 Stat. 882, as amended, 84
Stat. 718, 1435, 1499 (15 U.S.C. 78c(12)); sec.
7(c), 48 Stat. 886, as amended, 82 Stat. 452 (15
U.S.C. 78g(c)); sec. 11(d)(1), 48 Stat. 891 as
amended, 68 Stat. 686 (156 U.S.C. 78k(d)(1));
sec. 15(c), 48 Stat. 895, as amended, 52 Stat.
1075, 84 Stat. 1653 (15 U.S.C. 780(c)); sec. 23(a),
48 Stat. 901, as amended, 49 Stat. 704, 1379 (15
U.S.C. 78w(a))

[40 FR 6646, Feb. 13, 1975, as amended at 41
FR 22826, June 7, 1976; 63 FR 59397, Nov. 3,
1998]

§240.15¢2-6 [Reserved]

§240.15¢2-7 Identification of
quotations.

(a) It shall constitute an attempt to
induce the purchase or sale of a secu-
rity by making a “fictitious
quotation” within the meaning of sec-
tion 15(c)(2) of the Act, for any broker
or dealer to furnish or submit, directly
or indirectly, any quotation for a secu-
rity (other than a municipal security)
to an inter-dealer quotation system un-
less:

(1) The inter-dealer-quotation-system
is informed, if such is the case, that
the quotation is furnished or sub-
mitted;

(i) By a correspondent broker or deal-
er for the account or in behalf of an-
other broker or dealer, and if so, the
identity of such other broker or dealer;
and/or

(ii) In furtherance of one or more
other arrangements (including a joint
account, guarantee of profit, guarantee
against loss, commission, markup,
markdown, indication of interest and
accommodation arrangement) between
or among brokers or dealers, and if so,
the identity of each broker or dealer
participating in any such arrangement
or arrangements: Provided, however,
That the provisions of this subpara-
graph shall not apply if only one of the
brokers or dealers participating in any
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such arrangment or arrangements fur-
nishes or submits a quotation with re-
spect to the security to an inter-dealer-
quotation-system.

(2) The inter-dealer-quotation-system
to which the quotation is furnished or
submitted makes it a general practice
to disclose with each published
quotation, by appropriate symbol or
otherwise, the category or categories
(paragraph (a)(1)(i) and/or (ii) of this
section) in furtherance of which the
quotation is submitted, and the identi-
ties of all other brokers and dealers re-
ferred to in paragraph (a)(1) of this sec-
tion where such information is supplied
to the inter-dealer-quotation-system
under the provisions of paragraph (a)(1)
of this section.

(b) It shall constitute an attempt to
induce the purchase or sale of a secu-
rity by making a “fictitious
quotation,” within the meaning of sec-
tion 15(c)(2) of the Act, for a broker or
dealer to enter into any correspondent
or other arrangement (including a joint
account, guarantee of profit, guarantee
against loss, commission, markup,
markdown, indication of interest and
accommodation arrangement) in fur-
therance of which two or more brokers
or dealers furnish or submit quotations
with respect to a particular security
unless such broker or dealer informs
all brokers or dealers furnishing or
submitting such quotations of the ex-
istence of such correspondent and
other arrangments, and the identity of
the parties thereto.

(c) For purposes of this section:

(1) The term inter-dealer-quotation-
system shall mean any system of gen-
eral circulation to brokers and dealers
which regularly disseminates
quotations of identified brokers or
dealers but shall not include a
quotation sheet prepared and distrib-
uted by a broker or dealer in the reg-
ular course of his business and con-
taining only quotations of such broker
or dealer.

(2) The term quotation shall mean any
bid or offer, or any indication of inter-
est (such as OW or BW) in any bid or
offer.

(3) The term correspondent shall mean
a broker or dealer who has a direct line
of communication to another broker or
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dealer located in a different city or ge-
ographic area.

(Sec. 15, 48 Stat. 895, as amended; 15 U.S.C.
780)

[29 FR 11530, Aug. 12, 1964, as amended at 41
FR 22826, June 7, 1976]

§240.15c2-8 Delivery of prospectus.

(a) It shall constitute a deceptive act
or practice, as those terms are used in
section 15(c)(2) of the Act, for a broker
or dealer to participate in a distribu-
tion of securities with respect to which
a registration statement has been filed
under the Securities Act of 1933 unless
he complies with the requirements set
forth in paragraphs (b) through (h) of
this section. For the purposes of this
section, a broker or dealer partici-
pating in the distribution shall mean
any underwriter and any member or
proposed member of the selling group.

(b) In connection with an issue of se-
curities, the issuer of which has not
previously been required to file reports
pursuant to sections 13(a) or 15(d) of
the Securities Exchange Act of 1934,
unless such issuer has been exempted
from the requirement to file reports
thereunder pursuant to section 12(h) of
the Act, such broker or dealer shall de-
liver a copy of the preliminary pro-
spectus to any person who is expected
to receive a confirmation of sale at
least 48 hours prior to the sending of
such confirmation. This paragraph (b)
does not apply with respect to asset-
backed securities (as defined in
§229.1101 of this chapter) that meet the
requirements of General Instruction
I.B.5 of Form S-3 (§239.13 of this chap-
ter). Provided, however, this paragraph
(b) shall apply to all issuances of asset-
backed securities (as defined in
§229.1101(c) of this chapter) regardless
of whether the issuer has previously
been required to file reports pursuant
to sections 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934, or exempted
from the requirement to file reports
thereunder pursuant to section 12(h) of
the Act (15 U.S.C. 781).

(c) Such broker or dealer shall take
reasonable steps to furnish to any per-
son who makes written request for a
preliminary prospectus between the fil-
ing date and a reasonable time prior to
the effective date of the registration
statement to which such prospectus re-
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lates, a copy of the latest preliminary
prospectus on file with the Commis-
sion. Reasonable steps shall include re-
ceiving an undertaking by the man-
aging underwriter or underwriters to
send such copy to the address given in
the requests.

(d) Such broker or dealer shall take
reasonable steps to comply promptly
with the written request of any person
for a copy of the final prospectus relat-
ing to such securities during the period
between the effective date of the reg-
istration statement and the later of ei-
ther the termination of such distribu-
tion, or the expiration of the applicable
40- or 90-day period under section 4(3)
of the Securities Act of 1933. Reason-
able steps shall include receiving an
undertaking by the managing under-
writer or underwriters to send such
copy to the address given in the re-
quests. (The 40-day and 90-day periods
referred to above shall be deemed to
apply for purposes of this rule irrespec-
tive of the provisions of paragraphs (b)
and (d) of §230.174 of this chapter).

(e) Such broker or dealer shall take
reasonable steps (1) to make available
a copy of the preliminary prospectus
relating to such securities to each of
his associated persons who is expected,
prior to the effective date, to solicit
customers’ order for such securities be-
fore the making of any such solicita-
tion by such associated persons and (2)
to make available to each such associ-
ated person a copy of any amended pre-
liminary prospectus promptly after the
filing thereof.

(f) Such broker or dealer shall take
reasonable steps to make available a
copy of the final prospectus relating to
such securities to each of his associ-
ated persons who is expected, after the
effective date, to solicit customers or-
ders for such securities prior to the
making of any such solicitation by
such associated persons, unless a pre-
liminary prospectus which is substan-
tially the same as the final prospectus
except for matters relating to the price
of the stocks, has been so made avail-
able.

(g) If the broker or dealer is a man-
aging underwriter of such distribution,
he shall take reasonable steps to see to
it that all other brokers or dealers par-
ticipating in such distribution are
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promptly furnished with sufficient cop-
ies, as requested by them, of each pre-
liminary prospectus, each amended
preliminary prospectus and the final
prospectus to enable them to comply
with paragraphs (b), (¢), (d), and (e) of
this section.

(h) If the broker or dealer is a man-
aging underwriter of such distribution,
he shall take reasonable steps to see
that any broker or dealer participating
in the distribution or trading in the
registered security is furnished reason-
able quantities of the final prospectus
relating to such securities, as re-
quested by him, in order to enable him
to comply with the prospectus delivery
requirements of section 5(b) (1) and (2)
of the Securities Act of 1933.

(i) This section shall not require the
furnishing of prospectuses in any state
where such furnishing would be unlaw-
ful under the laws of such state: Pro-
vided, however, That this provision is
not to be construed to relieve a broker
or dealer from complying with the re-
quirements of section 5(b)(1) and (2) of
the Securities Act of 1933.

[35 FR 18457, Dec. 4, 1970, as amended at 47
FR 11470, Mar. 16, 1982; 53 FR 11845, Apr. 11,
1988; 60 FR 26622, May 17, 1995; 70 FR 1622,
Jan. 7, 2005; 79 FR 57344, Sept. 24, 2014]

§ 240.15¢2-11 Publication or submis-
sion of quotations without specified
information.

(a) Unlawful activity. As a means rea-
sonably designed to prevent fraudulent,
deceptive, or manipulative acts or
practices, it shall be unlawful for:

(1) Brokers or dealers. A broker or
dealer to publish any quotation for a
security or, directly or indirectly, to
submit any such quotation for publica-
tion, in any quotation medium, unless:

(i)(A) Such broker or dealer has in its
records the documents and information
specified in paragraph (b) of this sec-
tion;

(B) Such documents and information
specified in paragraph (b) of this sec-
tion (excluding paragraphs (b)(5)(i)(IN)
through (P) of this section) are current
and publicly available; and

(C) Based upon a review of the docu-
ments and information specified in
paragraph (b) of this section, together
with any other documents and infor-
mation required by paragraph (c) of
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this section, such broker or dealer has
a reasonable basis under the cir-
cumstances for believing that:

(I) The documents and information
specified in paragraph (b) of this sec-
tion are accurate in all material re-
spects; and

(2) The sources of the documents and
information specified in paragraph (b)
of this section are reliable; or

(ii1)(A) The quotation medium is a
qualified interdealer quotation system
that made a publicly available deter-
mination that it has performed the ac-
tivities described in paragraph (a)(2)(i)
through (iii) of this section; and

(B) Such quotation is published or
submitted for publication within three
business days after such qualified
interdealer quotation system makes
such publicly available determination.

(2) Qualified interdealer quotation Sys-
tems. A qualified interdealer quotation
system to make known to others the
quotation of a broker or dealer that is
published or submitted for publication
pursuant to paragraph (a)(1)(ii) of this
section, unless:

i) Such qualified interdealer
quotation system has in its records the
documents and information specified in
paragraph (b) of this section (excluding
paragraphs (b)(6)(i)(N) through (P) of
this section except where the qualified
interdealer quotation system has
knowledge or possession of this infor-
mation);

(ii) Such documents and information
specified in paragraph (b) of this sec-
tion (excluding paragraphs (b)(5)(1)(N)
through (P) of this section) are current
and publicly available;

(iii) Based upon a review of the docu-
ments and information specified in
paragraph (b) of this section (excluding
paragraphs (b)(6)(i)(N) through (P) of
this section, except where the qualified
interdealer quotation system has
knowledge or possession of this infor-
mation), together with any other docu-
ments and information required by
paragraph (c) of this section, such
qualified interdealer quotation system
has a reasonable basis under the cir-
cumstances for believing that:

(A) The documents and information
specified in paragraph (b) of this sec-
tion are accurate in all material re-
spects; and
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(B) The sources of the documents and
information specified in paragraph (b)
of this section are reliable; and

(iv) The qualified interdealer
quotation system makes a publicly
available determination that it has
performed the activities described in
paragraphs (a)(2)(i) through (iii) of this
section; or

(3) Qualified interdealer quotation sys-
tems or registered national securities Asso-
ciations. A qualified interdealer
quotation system or registered na-
tional securities association to make a
publicly available determination de-
scribed in paragraph (£)(2)(iii)(B),
(H(3)({i)(A), or (f)(7) of this section, un-
less such qualified interdealer
quotation system or registered na-
tional securities association estab-
lishes, maintains, and enforces reason-
ably designed written policies and pro-
cedures to determine whether:

(i) The documents and information
specified in paragraph (b) of this sec-
tion are current and publicly available;
and

(ii) The requirements of an exception
under paragraph (f) of this section are
met, if it makes a publicly available
determination described in paragraph
(£)(7) of this section.

(b) Specified information. (1) A copy of
the prospectus specified by section
10(a) of the Securities Act of 1933 for an
issuer that has filed a registration
statement under the Securities Act of
1933, other than a registration state-
ment on Form F-6, that became effec-
tive less than 90 calendar days prior to
the day on which such broker or dealer
publishes or submits the quotation to
the quotation medium; Provided, That
such registration statement has not
thereafter been the subject of a stop
order that is still in effect when the
quotation is published or submitted; or

(2) A copy of the offering circular
provided for under Regulation A
(§§ 230.251 through 230.263 of this chap-
ter) for an issuer that has filed an of-
fering statement under Regulation A
that was qualified less than 40 calendar
days prior to the day on which such
broker or dealer publishes or submits
the quotation to the quotation me-
dium; Provided, That the Regulation A
exemption, with respect to such issuer,
has not thereafter become subject to a
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suspension order that is still in effect
when the quotation is published or sub-
mitted; or

(3) A current copy of:

(i) An annual report filed pursuant to
section 13 or 15(d) of the Act, together
with any periodic and current reports
that have been filed thereafter under
the Act by the issuer, except for cur-
rent reports filed during the three busi-
ness days prior to the publication or
submission of the quotation; Provided,
however, That, until such issuer has
filed its first such annual report, the
broker, dealer, or qualified interdealer
quotation system has in its records a
copy of the registration statement filed
by the issuer under the Securities Act
of 1933, other than a registration state-
ment on Form F-6, that became effec-
tive within the prior 16 months, or a
copy of any registration statement
filed by the issuer under section 12 of
the Act that became effective within
the prior 16 months, together with any
periodic and current reports filed
thereafter under section 13 or 15(d) of
the Act;

(ii) An annual report filed pursuant
to Regulation A, together with any
periodic and current reports filed
thereafter under Regulation A by the
issuer, except for current reports filed
during the three business days prior to
the publication or submission of the
quotation; Provided, however, That,
until such issuer has filed its first such
annual report, the broker, dealer, or
qualified interdealer quotation system
has in its records a copy of the offering
statement filed by the issuer under
Regulation A, that was qualified with-
in the prior 16 months, together with
any periodic and current reports filed
thereafter under Regulation A;

(iii) An annual report filed pursuant
to Regulation Crowdfunding (§§ 227.100
through 227.503 of this chapter); Pro-
vided, however, that, until such issuer
has filed its first such annual report,
the broker, dealer, or qualified inter-
dealer quotation system has in its
records a copy of the Form C filed by
the issuer under Regulation
Crowdfunding within the prior 16
months, together with any Form C/A
and Form C/U filed thereafter under
Regulation Crowdfunding;
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(iv) An annual statement referred to
in section 12(2)(2)(G)(i) of the Act (in
the case of an issuer required to file re-
ports pursuant to section 13 or 15(d) of
the Act), together with any periodic
and current reports filed thereafter
under the Act by the issuer, except for
current reports filed during the three
business days prior to the publication
or submission of the quotation; Pro-
vided, however, that, until such issuer
has filed its first such annual state-
ment, the broker, dealer, or qualified
interdealer quotation system has in its
records a copy of the registration
statement filed by the issuer under the
Securities Act of 1933, other than a reg-
istration statement on Form F-6, that
became effective within the prior 16
months, or a copy of any registration
statement filed by the issuer under sec-
tion 12 of the Act, that became effec-
tive within the prior 16 months, to-
gether with any periodic and current
reports filed thereafter under section 13
or 15(d) of the Act; or

(v) An annual statement referred to
in section 12(g)(2)(G)(i) of the Act (in
the case of an issuer of a security that
falls within the provisions of section
12(g2)(2)(G) of the Act); or

(4) A copy of the information that,
since the first day of its most recently
completed fiscal year, the issuer has
published as required to establish the
exemption from registration under sec-
tion 12(g) of the Act pursuant to
§ 240.12g3-2(b) of this chapter, which
the broker or dealer must make avail-
able upon the request of a person ex-
pressing an interest in a proposed
transaction in the issuer’s security
with the broker or dealer, such as by
providing the requesting person with
appropriate instructions regarding how
to obtain the information electroni-
cally; or

(5)(1i) The following information,
which must be (excluding paragraphs
(b)(5)(A)(N) through (P) of this section)
as of a date within 12 months prior to
the publication or submission of the
quotation, unless otherwise specified:

(A) The name of the issuer and any
predecessors during the past five years;

(B) The address(es) of the issuer’s
principal executive office and of its
principal place of business;
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(C) The state of incorporation or reg-
istration of the issuer and of each of its
predecessors (if any) during the past
five years;

(D) The title, class, and ticker sym-
bol (if assigned) of the security;

(E) The par or stated value of the se-
curity;

(F) The number of shares or total
amount of the securities outstanding
as of the end of the issuer’s most re-
cent fiscal year;

(G) The name and address of the
transfer agent;

(H) A description of the issuer’s busi-
ness;

(I) A description of products or serv-
ices offered by the issuer;

(J) A description and extent of the
issuer’s facilities;

(K) The name and title of all com-
pany insiders;

(L) The issuer’s most recent balance
sheet (as of a date less than 16 months
before the publication or submission of
the quotation) and profit and loss and
retained earnings statements (for the
12 months preceding the date of the
most recent balance sheet);

(M) Similar financial information for
such part of the two preceding fiscal
years as the issuer or its predecessors
has been in existence;

(N) Whether the broker or dealer or
any associated person of the broker or
dealer is affiliated, directly or indi-
rectly, with the issuer;

(O) Whether the quotation is being
published or submitted on behalf of any
other broker or dealer and, if so, the
name of such broker or dealer; and

(P) Whether the quotation is being
submitted or published, directly or in-
directly, by or on behalf of the issuer
or a company insider and, if so, the
name of such person and the basis for
any exemption under the federal secu-
rities laws for any sales of such securi-
ties on behalf of such person.

(ii) The broker or dealer must make
the documents and information speci-
fied in paragraph (b)(5)(i) of this sec-
tion available upon the request of a
person expressing an interest in a pro-
posed transaction in the issuer’s secu-
rity with the broker or dealer, such as
by providing the requesting person
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with appropriate instructions regard-
ing how to obtain such publicly avail-
able documents and information elec-
tronically. If such information is made
available to others upon request pursu-
ant to this paragraph, such delivery,
unless otherwise represented, shall not
constitute a representation by such
broker or dealer that such information
is accurate but shall constitute a rep-
resentation by such broker or dealer
that the information is current in rela-
tion to the day the quotation is sub-
mitted, the broker or dealer has a rea-
sonable basis under the circumstances
for believing the information is accu-
rate in all material respects, and the
information was obtained from sources
that the broker or dealer has a reason-
able basis under the circumstances for
believing are reliable. The documents
and information specified in paragraph
(b)(b) of this section must be reviewed
where paragraphs (b)(1) through (4) of
this section do not apply to such
issuer. For purposes of compliance with
paragraph (a)(1)(1)(B) or (a)(2)(ii) of this
section, the documents and informa-
tion specified in paragraph (b)(5) of this
section must be reviewed for an issuer
for which the documents and informa-
tion specified in paragraph (b)1), (2),
(3), or (4) of this section regarding such
issuer are not current.

(c) Supplemental information. With re-
spect to any security the quotation of
which is within the provisions of this
section, the broker or dealer submit-
ting or publishing such quotation, or
any qualified interdealer quotation
system that makes known to others
the quotation of a broker or dealer pur-
suant to paragraph (a)(2) of this sec-
tion, shall have in its records the fol-
lowing documents and information:

(1) Records related to the submission
or publication of such quotation, in-
cluding the identity of the person or
persons for whom the quotation is
being published or submitted, whether
such person or persons is the issuer or
a company insider, and any informa-
tion regarding the transactions pro-
vided to the broker, dealer, or qualified
interdealer quotation system by such
person or persons;

(2) A copy of any trading suspension
order issued by the Commission pursu-
ant to section 12(k) of the Act regard-

§ 240.15¢c2-11

ing any securities of the issuer or its
predecessor (if any) during the 12
months preceding the date of the publi-
cation or submission of the quotation
or a copy of the public release issued
by the Commission announcing such
trading suspension order; and

(3) A copy or a written record of any
other material information (including
adverse information) regarding the
issuer that comes to the knowledge or
possession of the broker, dealer, or
qualified interdealer quotation system
before the publication or submission of
the quotation.

(d) Recordkeeping. (1)(i) The following
persons shall preserve for a period of
not less than three years, the first two
years in an easily accessible place, the
documents and information required
under paragraphs (a), (b), and (c¢) of this
section, except for the documents and
information that are available on the
Commission’s Electronic Data Gathering,
Analysis and Retrieval System (EDGAR):

(A) Any broker or dealer that pub-
lishes or submits a quotation pursuant
to paragraph (a)(1) of this section for a
security; or

(B) Any qualified interdealer
quotation system that makes known to
others the quotation of a broker or
dealer pursuant to paragraph (a)2) of
this section for a security;

(ii) Any broker or dealer that pub-
lishes or submits a quotation pursuant
to paragraph (a)(1)(ii) of this section
shall preserve for a period of not less
than three years, the first two years in
an easily accessible place, the name of
the qualified interdealer quotation sys-
tem that made a publicly available de-
termination that it has performed the
activities described in paragraph
(a)(2)(1) through (iii) of this section.

(2) The following persons shall pre-
serve for a period of not less than three
years, the first two years in an easily
accessible place, the documents and in-
formation that demonstrate that the
requirements for an exception under
paragraph (£)(2), (3), (56), (6), or (7) of
this section are met, except for the
documents and information that are
available on EDGAR:

) Any qualified interdealer
quotation system or registered na-
tional securities association that
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makes a publicly available determina-
tion described in paragraph
(£)(2)({i1)(B), ()(B)(ii)(A), or (f)(7) of this
section; and

(ii) Any broker or dealer that pub-
lishes or submits a quotation pursuant
to paragraph (f) of this section; Pro-
vided, however, That any broker or
dealer that relies on a publicly avail-
able determination described in para-
graph (f)(2)(iii)(B) or (f)(3)(ii)(A) of this
section shall preserve only a record of
the name of the qualified interdealer
quotation system or registered na-
tional securities association that de-
termined whether the documents and
information specified in paragraph (b)
of this section are current and publicly
available in addition to the documents
and information that demonstrate that
the other requirements of the excep-
tion provided in paragraph (f)(2) or (3),
respectively, are met; and that any
broker or dealer that relies on a pub-
licly available determination described
in paragraph (f)(7) of this section shall
preserve only a record of the exception
provided in paragraph (f)(1), (f)(3)(i), or
(£)(4) or (b) for which the publicly avail-
able determination is made and the
name of the qualified interdealer
quotation system or registered na-
tional securities association that de-
termined that the requirements of that
exception are met.

(e) Definitions. For purposes of this
section:

(1) Company insider shall mean any
officer or director of the issuer, or per-
son that performs a similar function,
or any person who is, directly or indi-
rectly, the beneficial owner of more
than 10 percent of the outstanding
units or shares of any class of any eq-
uity security of the issuer.

(2) Current shall mean, for the docu-
ments and information specified in:

(i) Paragraph (b)(1), (2), (4), or (b) of
this section, filed, published, or are as
of a date in accordance with the time
frames specified in the applicable para-
graph for such documents and informa-
tion; or

(ii) Paragraph (b)(3) of this section,
the most recently required annual re-
port or statement filed pursuant to sec-
tion 13 or 156(d) of the Act and any
rule(s) thereunder, Regulation A, Regu-
lation Crowdfunding, or section
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12(G)(2)(g) of the Act, together with
any subsequently required periodic re-
ports or statements, filed pursuant to
section 13 or 15(d) of the Act and any
rule(s) thereunder, Regulation A, Regu-
lation Crowdfunding, or section
12(G)(2)(g) of the Act.

(3) Interdealer quotation system shall
mean any system of general circulation
to brokers or dealers that regularly
disseminates quotations of identified
brokers or dealers.

(4) Issuer, in the case of quotations
for American Depositary Receipts,
shall mean the issuer of the deposited
shares represented by such American
Depositary Receipts.

(5) Publicly available shall mean avail-
able on EDGAR; on the website of a
state or federal agency, a qualified
interdealer quotation system, a reg-
istered national securities association,
an issuer, or a registered broker or
dealer; or through an electronic infor-
mation delivery system that is gen-
erally available to the public in the
primary trading market of a foreign
private issuer as defined in §240.3b—4 of
this chapter; Provided, however, that
publicly available shall mean where ac-
cess is not restricted by user name,
password, fees, or other restraints.

(6) Qualified interdealer quotation sys-
tem shall mean any interdealer
quotation system that meets the defi-
nition of an ‘‘alternative trading sys-
tem” under §242.300(a) of this chapter
and operates pursuant to the exemp-
tion from the definition of an ‘‘ex-
change” under §240.3al-1(a)(2) of this
chapter.

(7)) Quotation, except as otherwise
specified in this section, shall mean
any bid or offer at a specified price
with respect to a security, or any indi-
cation of interest by a broker or dealer
in receiving bids or offers from others
for a security, or any indication by a
broker or dealer that wishes to adver-
tise its general interest in buying or
selling a particular security.

(8) Quotation medium shall mean any
““‘interdealer quotation system’ or any
publication or electronic communica-
tions network or other device that is
used by brokers or dealers to make
known to others their interest in
transactions in any security, including
offers to buy or sell at a stated price or
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otherwise, or invitations of offers to
buy or sell.

9) Shell company shall mean any
issuer, other than a business combina-
tion related shell company, as defined
in §230.405 of this chapter, or an asset-
backed issuer as defined in Item 1101(b)
of Regulation AB (§229.1101(b) of this
chapter), that has:

(i) No or nominal operations; and

(ii) Either:

(A) No or nominal assets;

(B) Assets consisting solely of cash
and cash equivalents; or

(C) Assets consisting of any amount
of cash and cash equivalents and nomi-
nal other assets.

(f) Exceptions. Except as provided in
paragraph (d)(2) of this section, the
provisions of this section shall not
apply to:

(1) The publication or submission of a
quotation for a security that is admit-
ted to trading on a national securities
exchange and that is traded on such an
exchange on the same day as, or on the
business day next preceding, the day
the quotation is published or sub-
mitted.

(2)(i) The publication or submission
by a broker or dealer, solely on behalf
of a customer (other than a person act-
ing as or for a dealer), of a quotation
that represents the customer’s unsolic-
ited indication of interest;

(ii) Provided, however, that this
paragraph (f)(2) shall not apply to a
quotation:

(A) Consisting of both a bid and an
offer, each of which is at a specified
price, unless the quotation medium
specifically identifies the quotation as
representing such an unsolicited cus-
tomer interest; or

(B) Published or submitted, directly
or indirectly on behalf of a company
insider or affiliate as defined in
§230.144(a)(1) of this chapter, unless the
documents and information specified in
paragraph (b) of this section are cur-
rent and publicly available.

(iii) For purposes of paragraph
(H)(2)(1)(B) of this section, a broker or
dealer that publishes or submits
quotations may rely on either a:

(A) Written representation from the
customer’s broker that such customer
is not a company insider or an affiliate
if:
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(I) Such representation is received
prior to, and on the same day that, the
quotation representing the customer’s
unsolicited indication of interest is
published or submitted; and

(2) The broker or dealer has a reason-
able basis under the circumstances for
believing that the customer’s broker is
a reliable source; or

(B) Publicly available determination
by a qualified interdealer quotation
system or registered national securi-
ties association that the documents
and information specified in paragraph
(b) of this section are current and pub-
licly available.

(3)(1)(A) The publication or submis-
sion, in an interdealer quotation sys-
tem that specifically identifies as such
unsolicited customer indications of in-
terest of the kind described in para-
graph (f)(2) of this section, of a
quotation for a security that has been
the subject of a bid or offer quotation
(exclusive of any identified customer
interests) in such a system at a speci-
fied price, with no more than four busi-
ness days in succession without such a
quotation;

(B) Provided, however, that this
paragraph (f)(3) shall not apply to a
quotation that is published or sub-
mitted by a broker or dealer for the se-
curity of an issuer that:

(1) Was the subject of a trading sus-
pension order issued by the Commis-
sion pursuant to section 12(k) of the
Act until 60 calendar days after the ex-
piration of such order;

(2) Such broker or dealer, or any
qualified interdealer quotation system
or registered national securities asso-
ciation, has a reasonable basis under
the circumstances for believing is a
shell company, unless such quotation
is published or submitted within the 18
months following the initial quotation
for such issuer’s security that is the
subject of a bid or offer quotation in an
interdealer quotation system at a spec-
ified price;

(C) Provided further, that this para-
graph (f)(3) shall apply to the publica-
tion or submission of a quotation for a
security of an issuer only if the docu-
ments and information regarding such
issuer that are specified in:
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(1) Paragraph (b)(3)(i), (iv), or (v) of
this section are filed within 180 cal-
endar days from the end of the issuer’s
most recent fiscal year or any quar-
terly reporting period that is covered
by a report required by section 13 or
15(d) of the Act, as applicable;

(2) Paragraph (b)(3)(ii) or (iii) of this
section are timely filed;

(3) Paragraph (b)(4) or (b)(6)(i) (ex-
cluding paragraphs (b)(5)(i)(N) through
(P)) are current and publicly available;
or

(4) Paragraph (b)(3)(1), (ii), (iii), @{iv),
or (v) are filed within 15 calendar days
starting on the date on which a pub-
licly available determination is made
pursuant to paragraph (f)(3)(ii)(A) of
this section; or

(ii) If the documents and information
specified in paragraph (b) of this sec-
tion (excluding paragraphs (b)(5)(1)(N)
through (P)) regarding an issuer are no
longer current and publicly available,
timely filed, or filed within 180 cal-
endar days, as specified in paragraph
(£)(3)A)(C) of this section, a broker or
dealer may continue to publish or sub-
mit a quotation for such issuer’s secu-
rity in an interdealer quotation system
during the time frame specified in in
paragraph (£f)(3)(ii)(C) if:

(A) Within the first four business
days that such documents and informa-
tion are no longer current and publicly
available, timely filed, or filed within
180 calendar days, as applicable, a
qualified interdealer quotation system
or registered national securities asso-
ciation makes a publicly available de-
termination that:

(I) Such documents and information
are no longer current and publicly
available, timely filed, or filed within
180 calendar days, as specified in para-
graph (f)(3)(1)(C) of this section; and

(2) The exception provided in para-
graph (f)(3)(ii) of this section is avail-
able only during the 15 calendar days
starting on the date on which the pub-
licly available determination described
in paragraph (£)(3)(ii)(A)(I) of this sec-
tion is made; and

(B) The broker or dealer complies
with the requirements of paragraphs
(d)(2) and (f)(3)(1) of this section, except
for the requirement that the docu-
ments and information specified in
paragraph (b) (excluding paragraphs

17 CFR Ch. Il (4-1-21 Edition)

(M)(B)(A)(N) through (P)) regarding such
issuer be current and publicly avail-
able, timely filed, or filed within 180
calendar days, as applicable;

(C) Provided, however, that the pro-
visions of this paragraph (f)(3)(ii) shall
apply only during the shorter of the pe-
riod beginning with the date on which
a qualified interdealer quotation sys-
tem or registered national securities
association makes a publicly available
determination identified in paragraph
(£)(3)(ii)(A) and ending on:

(I) The date on which the documents
and information specified in paragraph
(b) of this section (excluding para-
graphs (b)(5)(i)(N) through (P)) regard-
ing such issuer become current and
publicly available or filed; or

(2) The fourteenth calendar day fol-
lowing the date on which such publicly
available determination was made.

(4) The publication or submission of a
quotation for a municipal security.

(5) The publication or submission of a
quotation for:

(i) A security with a worldwide aver-
age daily trading volume value of at
least $100,000 reported during the 60
calendar days immediately before the
publication of the quotation of such se-
curity; and

(ii) The issuer of such security has at
least $50 million in total assets and $10
million in shareholders’ equity as re-
flected in the issuer’s publicly avail-
able audited balance sheet issued with-
in six months after the end of its most
recent fiscal year.

(6) The publication or submission of a
quotation for a security by a broker or
dealer that is named as an underwriter
in a registration statement for an of-
fering of that class of security ref-
erenced in paragraph (b)(1) of this sec-
tion or in an offering statement for an
offering of that class of security ref-
erenced in paragraph (b)(2) of this sec-
tion; Provided, however, that this para-
graph (£)(6) shall apply only to the pub-
lication or submission of a quotation
for such security within the time
frames specified in paragraph (b)(1) or
(2) of this section.

(7) The publication or submission of a
quotation by a broker or dealer that
relies on a publicly available deter-
mination by a qualified interdealer
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quotation system or registered na-
tional securities association that the
requirements of an exception provided
in paragraph (f)(1), (£)(3)(i), or (f)(4) or
(5) of this section are met; Provided,
however, that any qualified interdealer
quotation system or registered na-
tional securities association that
makes a publicly available determina-
tion that the requirements of the ex-
ception provided in paragraph (£)(3)(i)
of this section are met must subse-
quently make a publicly available de-
termination under paragraph
(H(3)({i)(A) of this section, as applica-
ble.

(g) Exemptive authority. Upon written
application or upon its own motion,
the Commission may, conditionally or
unconditionally, exempt by order any
person, security, or transaction, or any
class or classes of persons, securities,
or transactions, from any provision or
provisions of this section, to the extent
that such exemption is necessary or ap-
propriate in the public interest, and is
consistent with the protection of inves-
tors.

[85 FR 68203, Oct. 27, 2020]

§240.15¢2-12 Municipal securities dis-
closure.

PRELIMINARY NOTE: For a discussion of dis-
closure obligations relating to municipal se-
curities, issuers, brokers, dealers, and mu-
nicipal securities dealers should refer to Se-
curities Act Release No. 7049, Securities Ex-
change Act Release No. 33741, FR-42 (March
9, 1994). For a discussion of the obligations of
underwriters to have a reasonable basis for
recommending municipal securities, brokers,
dealers, and municipal securities dealers
should refer to Securities Exchange Act Re-
lease No. 26100 (Sept. 22, 1988) and Securities
Exchange Act Release No. 26985 (June 28,
1989).

(a) General. As a means reasonably
designed to prevent fraudulent, decep-
tive, or manipulative acts or practices,
it shall be unlawful for any broker,
dealer, or municipal securities dealer
(a ‘“‘Participating Underwriter’ when
used in connection with an Offering) to
act as an underwriter in a primary of-
fering of municipal securities with an
aggregate principal amount of
$1,000,000 or more (an ‘‘Offering’’) un-
less the Participating TUnderwriter
complies with the requirements of this
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section or is exempted from the provi-
sions of this section.

(b) Requirements. (1) Prior to the time
the Participating Underwriter bids for,
purchases, offers, or sells municipal se-
curities in an Offering, the Partici-
pating Underwriter shall obtain and re-
view an official statement that an
issuer of such securities deems final as
of its date, except for the omission of
no more than the following informa-
tion: The offering price(s), interest
rate(s), selling compensation, aggre-
gate principal amount, principal
amount per maturity, delivery dates,
any other terms or provisions required
by an issuer of such securities to be
specified in a competitive bid, ratings,
other terms of the securities depending
on such matters, and the identity of
the underwriter(s).

(2) Except in competitively bid offer-
ings, from the time the Participating
Underwriter has reached an under-
standing with an issuer of municipal
securities that it will become a Par-
ticipating Underwriter in an Offering
until a final official statement is avail-
able, the Participating Underwriter
shall send no later than the next busi-
ness day, by first-class mail or other
equally prompt means, to any poten-
tial customer, on request, a single copy
of the most recent preliminary official
statement, if any.

(3) The Participating Underwriter
shall contract with an issuer of munic-
ipal securities or its designated agent
to receive, within seven business days
after any final agreement to purchase,
offer, or sell the municipal securities
in an Offering and in sufficient time to
accompany any confirmation that re-
quests payment from any customer,
copies of a final official statement in
sufficient quantity to comply with
paragraph (b)(4) of this rule and the
rules of the Municipal Securities Rule-
making Board.

(4) From the time the final official
statement becomes available until the
earlier of—

(i) Ninety days from the end of the
underwriting period or

(ii) The time when the official state-
ment is available to any person from
the Municipal Securities Rulemaking
Board, but in no case less than twenty-
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five days following the end of the un-
derwriting period, the Participating
Underwriter in an Offering shall send
no later than the next business day, by
first-class mail or other equally
prompt means, to any potential cus-
tomer, on request, a single copy of the
final official statement.

(5)(1i) A Participating Underwriter
shall not purchase or sell municipal se-
curities in connection with an Offering
unless the Participating Underwriter
has reasonably determined that an
issuer of municipal securities, or an ob-
ligated person for whom financial or
operating data is presented in the final
official statement has undertaken, ei-
ther individually or in combination
with other issuers of such municipal
securities or obligated persons, in a
written agreement or contract for the
benefit of holders of such securities, to
provide the following to the Municipal
Securities Rulemaking Board in an
electronic format as prescribed by the
Municipal Securities Rulemaking
Board, either directly or indirectly
through an indenture trustee or a des-
ignated agent:

(A) Annual financial information for
each obligated person for whom finan-
cial information or operating data is
presented in the final official state-
ment, or, for each obligated person
meeting the objective criteria specified
in the undertaking and used to select
the obligated persons for whom finan-
cial information or operating data is
presented in the final official state-
ment, except that, in the case of pooled
obligations, the undertaking shall
specify such objective criteria;

(B) If not submitted as part of the an-
nual financial information, then when
and if available, audited financial
statements for each obligated person
covered by paragraph (b)(5)(1)(A) of this
section;

(C) In a timely manner not in excess
of ten business days after the occur-
rence of the event, notice of any of the
following events with respect to the se-
curities being offered in the Offering:

(I) Principal and interest payment
delinquencies;

(2) Non-payment related defaults, if
material;
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(3) Unscheduled draws on debt service
reserves reflecting financial difficul-
ties;

(4) Unscheduled draws on credit en-
hancements reflecting financial dif-
ficulties;

() Substitution of credit or liquidity
providers, or their failure to perform;

(6) Adverse tax opinions, the issuance
by the Internal Revenue Service of pro-
posed or final determinations of tax-
ability, Notices of Proposed Issue (IRS
Form 5701-TEB) or other material no-
tices or determinations with respect to
the tax status of the security, or other
material events affecting the tax sta-
tus of the security;

(7) Modifications to rights of security
holders, if material;

(8) Bond calls, if material, and tender
offers;

(9) Defeasances;

(10) Release, substitution, or sale of
property securing repayment of the se-
curities, if material;

(11) Rating changes;

(12) Bankruptcy, insolvency, receiv-
ership or similar event of the obligated
person;

NOTE TO PARAGRAPH (b)(5)(1)(C)(12): For the
purposes of the event identified in paragraph
(D)(B)E)(C)(12) of this section, the event is
considered to occur when any of the fol-
lowing occur: The appointment of a receiver,
fiscal agent or similar officer for an obli-
gated person in a proceeding under the U.S.
Bankruptcy Code or in any other proceeding
under state or federal law in which a court
or governmental authority has assumed ju-
risdiction over substantially all of the assets
or business of the obligated person, or if such
jurisdiction has been assumed by leaving the
existing governing body and officials or offi-
cers in possession but subject to the super-
vision and orders of a court or governmental
authority, or the entry of an order con-
firming a plan of reorganization, arrange-
ment or liquidation by a court or govern-
mental authority having supervision or ju-
risdiction over substantially all of the assets
or business of the obligated person.

(13) The consummation of a merger,
consolidation, or acquisition involving
an obligated person or the sale of all or
substantially all of the assets of the
obligated person, other than in the or-
dinary course of business, the entry
into a definitive agreement to under-
take such an action or the termination
of a definitive agreement relating to
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any such actions, other than pursuant
to its terms, if material;

(14) Appointment of a successor or
additional trustee or the change of
name of a trustee, if material;

(15) Incurrence of a financial obliga-
tion of the obligated person, if mate-
rial, or agreement to covenants, events
of default, remedies, priority rights, or
other similar terms of a financial obli-
gation of the obligated person, any of
which affect security holders, if mate-
rial; and

(16) Default, event of acceleration,
termination event, modification of
terms, or other similar events under
the terms of a financial obligation of
the obligated person, any of which re-
flect financial difficulties; and

(D) In a timely manner, notice of a
failure of any person specified in para-
graph (b)(5)(1)(A) of this section to pro-
vide required annual financial informa-
tion, on or before the date specified in
the written agreement or contract.

(ii) The written agreement or con-
tract for the benefit of holders of such
securities also shall identify each per-
son for whom annual financial informa-
tion and notices of material events will
be provided, either by name or by the
objective criteria used to select such
persons, and, for each such person
shall:

(A) Specify, in reasonable detail, the
type of financial information and oper-
ating data to be provided as part of an-
nual financial information;

(B) Specify, in reasonable detail, the
accounting principles pursuant to
which financial statements will be pre-
pared, and whether the financial state-
ments will be audited; and

(C) Specify the date on which the an-
nual financial information for the pre-
ceding fiscal year will be provided.

(iii) Such written agreement or con-
tract for the benefit of holders of such
securities also may provide that the
continuing obligation to provide an-
nual financial information and notices
of events may be terminated with re-
spect to any obligated person, if and
when such obligated person no longer
remains an obligated person with re-
spect to such municipal securities.

(iv) Such written agreement or con-
tract for the benefit of holders of such
securities also shall provide that all
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documents provided to the Municipal
Securities Rulemaking Board shall be
accompanied by identifying informa-
tion as prescribed by the Municipal Se-
curities Rulemaking Board.

(c) Recommendations. As a means rea-
sonably designed to prevent fraudulent,
deceptive, or manipulative acts or
practices, it shall be unlawful for any
broker, dealer, or municipal securities
dealer to recommend the purchase or
sale of a municipal security unless
such broker, dealer, or municipal secu-
rities dealer has procedures in place
that provide reasonable assurance that
it will receive prompt notice of any
event disclosed pursuant to paragraph
(0)(5)(I)(C), paragraph (b)(5)(1)(D), and
paragraph (d)(2)(ii)(B) of this section
with respect to that security.

(d) Exemptions. (1) This section shall
not apply to a primary offering of mu-
nicipal securities in authorized de-
nominations of $100,000 or more, if such
securities:

(i) Are sold to no more than thirty-
five persons each of whom the Partici-
pating Underwriter reasonably be-
lieves:

(A) Has such knowledge and experi-
ence in financial and business matters
that it is capable of evaluating the
merits and risks of the prospective in-
vestment; and

(B) Is not purchasing for more than
one account or with a view to distrib-
uting the securities; or

(ii) Have a maturity of nine months
or less.

(2) Paragraph (b)(6) of this section
shall not apply to an Offering of munic-
ipal securities if, at such time as an
issuer of such municipal securities de-
livers the securities to the Partici-
pating Underwriters:

(i) No obligated person will be an ob-
ligated person with respect to more
than $10,000,000 in aggregate amount of
outstanding municipal securities, in-
cluding the offered securities and ex-
cluding municipal securities that were
offered in a transaction exempt from
this section pursuant to paragraph
(d)(1) of this section;

(ii) An issuer of municipal securities
or obligated person has undertaken, ei-
ther individually or in combination
with other issuers of municipal securi-
ties or obligated persons, in a written
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agreement or contract for the benefit
of holders of such municipal securities,
to provide the following to the Munic-
ipal Securities Rulemaking Board in
an electronic format as prescribed by
the Municipal Securities Rulemaking
Board:

(A) At least annually, financial infor-
mation or operating data regarding
each obligated person for which finan-
cial information or operating data is
presented in the final official state-
ment, as specified in the undertaking,
which financial information and oper-
ating data shall include, at a min-
imum, that financial information and
operating data which is customarily
prepared by such obligated person and
is publicly available; and

(B) In a timely manner not in excess
of ten business days after the occur-
rence of the event, notice of events
specified in paragraph (b)(5)(i)(C) of
this section with respect to the securi-
ties that are the subject of the Offer-
ing; and

(C) Such written agreement or con-
tract for the benefit of holders of such
securities also shall provide that all
documents provided to the Municipal
Securities Rulemaking Board shall be
accompanied by identifying informa-
tion as prescribed by the Municipal Se-
curities Rulemaking Board; and

(iii) The final official statement iden-
tifies by name, address, and telephone
number the persons from which the
foregoing information, data, and no-
tices can be obtained.

(3) The provisions of paragraph (b)(b)
of this section, other than paragraph
(b)(B)(A)(C) of this section, shall not
apply to an Offering of municipal secu-
rities, if such municipal securities have
a stated maturity of 18 months or less.

(4) The provisions of paragraph (c) of
this section shall not apply to munic-
ipal securities:

(i) Sold in an Offering to which para-
graph (b)(6) of this section did not
apply, other than Offerings exempt
under paragraph (d)(2)(ii) of this sec-
tion; or

(ii) Sold in an Offering exempt from
this section under paragraph (d)(1) of
this section.

(5) With the exception of paragraphs
(b)(1) through (b)(4), this section shall
apply to a primary offering of munic-
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ipal securities in authorized denomina-
tions of $100,000 or more if such securi-
ties may, at the option of the holder
thereof, be tendered to an issuer of
such securities or its designated agent
for redemption or purchase at par
value or more at least as frequently as
every nine months until maturity, ear-
lier redemption, or purchase by an
issuer or its designated agent; pro-
vided, however, that paragraphs (b)(5)
and (c¢) of this section shall not apply
to such securities outstanding on No-
vember 30, 2010, for so long as they con-
tinuously remain in authorized de-
nominations of $100,000 or more and
may, at the option of the holder there-
of, be tendered to an issuer of such se-
curities or its designated agent for re-
demption or purchase at par value or
more at least as frequently as every
nine months until maturity, earlier re-
demption, or purchase by an issuer or
its designated agent.

(e) Exemptive authority. The Commis-
sion, upon written request, or upon its
own motion, may exempt any broker,
dealer, or municipal securities dealer,
whether acting in the capacity of a
Participating Underwriter or other-
wise, that is a participant in a trans-
action or class of transactions from
any requirement of this section, either
unconditionally or on specified terms
and conditions, if the Commission de-
termines that such an exemption is
consistent with the public interest and
the protection of investors.

(f) Definitions. For the purposes of
this rule—

(1) The term authorized denominations
of 3100,000 or more means municipal se-
curities with a principal amount of
$100,000 or more and with restrictions
that prevent the sale or transfer of
such securities in principal amounts of
less than $100,000 other than through a
primary offering; except that, for mu-
nicipal securities with an original issue
discount of 10 percent or more, the
term means municipal securities with
a minimum purchase price of $100,000
or more and with restrictions that pre-
vent the sale or transfer of such securi-
ties, in principal amounts that are less
than the original principal amount at
the time of the primary offering, other
than through a primary offering.
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(2) The term end of the underwriting
period means the later of such time as

(i) The issuer of municipal securities
delivers the securities to the Partici-
pating Underwriters or

(ii) The Participating Underwriter
does not retain, directly or as a mem-
ber or an underwriting syndicate, an
unsold balance of the securities for sale
to the public.

(8) The term final official statement
means a document or set of documents
prepared by an issuer of municipal se-
curities or its representatives that is
complete as of the date delivered to the
Participating Underwriter(s) and that
sets forth information concerning the
terms of the proposed issue of securi-
ties; information, including financial
information or operating data, con-
cerning such issuers of municipal secu-
rities and those other entities, enter-
prises, funds, accounts, and other per-
sons material to an evaluation of the
Offering; and a description of the un-
dertakings to be provided pursuant to
paragraph (b)(5)(i), paragraph (d)(2)(ii),
and paragraph (d)(2)(iii) of this section,
if applicable, and of any instances in
the previous five years in which each
person specified pursuant to paragraph
(b)(b)(ii) of this section failed to com-
ply, in all material respects, with any
previous undertakings in a written
contract or agreement specified in
paragraph (b)(5)(i) of this section. Fi-
nancial information or operating data
may be set forth in the document or
set of documents, or may be included
by specific reference to documents
available to the public on the Munic-
ipal Securities Rulemaking Board’s
Internet Web site or filed with the
Commission.

(4) The term issuer of municipal securi-
ties means the governmental issuer
specified in section 3(a)(29) of the Act
and the issuer of any separate security,
including a sepatate security as defined
in rule 3b-5(a) under the Act.

(5) The term potential customer means
(i) Any person contacted by the Par-
ticipating Underwriter concerning the
purchase of municipal securities that
are intended to be offered or have been
sold in an offering, (ii) Any person who
has expressed an interest to the Par-
ticipating Underwriter in possibly pur-
chasing such municipal securities, and
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(iii) Any person who has a customer ac-
count with the Participating Under-
writer.

(6) The term preliminary official state-
ment means an official statement pre-
pared by or for an issuer of municipal
securities for dissemination to poten-
tial customers prior to the availability
of the final official statement.

(7) The term primary offering means
an offering of municipal securities di-
rectly or indirectly by or on behalf of
an issuer of such securities, including
any remarketing of municipal securi-
ties.

(i) That is accompanied by a change
in the authorized denomination of such
securities from $100,000 or more to less
than $100,000, or

(ii) That is accompanied by a change
in the period during which such securi-
ties may be tendered to an issuer of
such securities or its designated agent
for redemption or purchase from a pe-
riod of nine months or less to a period
of more than nine months.

(8) The term wunderwriter means any
person who has purchased from an
issuer of municipal securities with a
view to, or offers or sells for an issuer
of municipal securities in connection
with, the offering of any municipal se-
curity, or participates or has a direct
or indirect participation in any such
undertaking, or participates or has a
participation in the direct or indirect
underwriting of any such undertaking;
except, that such term shall not in-
clude a person whose interest is limited
to a commission, concession, or allow-
ance from an underwriter, broker, deal-
er, or municipal securities dealer not
in excess of the usual and customary
distributors’ or sellers’ commission,
concession, or allowance.

(9) The term annual financial informa-
tion means financial information or op-
erating data, provided at least annu-
ally, of the type included in the final
official statement with respect to an
obligated person, or in the case where
no financial information or operating
data was provided in the final official
statement with respect to such obli-
gated person, of the type included in
the final official statement with re-
spect to those obligated persons that
meet the objective criteria applied to
select the persons for which financial
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information or operating data will be
provided on an annual basis. Financial
information or operating data may be
set forth in the document or set of doc-
uments, or may be included by specific
reference to documents available to
the public on the Municipal Securities
Rulemaking Board’s Internet Web site
or filed with the Commission.

(10) The term obligated person means
any person, including an issuer of mu-
nicipal securities, who is either gen-
erally or through an enterprise, fund,
or account of such person committed
by contract or other arrangement to
support payment of all, or part of the
obligations on the municipal securities
to be sold in the Offering (other than
providers of municipal bond insurance,
letters of credit, or other liquidity fa-
cilities).

(11)(i) The term financial obligation
means a:

(A) Debt obligation;

(B) Derivative instrument entered
into in connection with, or pledged as
security or a source of payment for, an
existing or planned debt obligation; or

©) Guarantee of paragraph
OADHE(A) or (B).

(ii) The term financial obligation shall
not include municipal securities as to
which a final official statement has
been provided to the Municipal Securi-
ties Rulemaking Board consistent with
this rule.

(g) Transitional provision. If on July
28, 1989, a Participating Underwriter
was contractually committed to act as
underwriter in an Offering of municipal
securities originally issued before July
29, 1989, the requirements of paragraphs
(b)(3) and (b)(4) shall not apply to the
Participating Underwriter in connec-
tion with such an Offering. Paragraph
(b)(5) of this section shall not apply to
a Participating Underwriter that has
contractually committed to act as an
underwriter in an Offering of municipal
securities before July 3, 1995; except
that paragraph (b)(5)(i)(A) and para-
graph (b)(5)(1)(B) shall not apply with
respect to fiscal years ending prior to
January 1, 1996. Paragraph (c) shall be-
come effective on January 1, 1996.
Paragraph (d)(2)(ii) and paragraph
(d)(2)(iii) of this section shall not apply
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to an Offering of municipal securities
commencing prior to January 1, 1996.

[64 FR 28813, July 10, 1989, as amended at 59
FR 59609, Nov. 17, 1994; 73 FR 76132, Dec. 15,
2008; 75 FR 33155, June 10, 2010; 83 FR 44742,
Aug. 31, 2018]

§240.15¢3-1 Net capital requirements
for brokers or dealers.

(a) Every broker or dealer must at all
times have and maintain net capital no
less than the greater of the highest
minimum requirement applicable to its
ratio requirement under paragraph
(a)(1) of this section, or to any of its
activities under paragraph (a)(2) of this
section, and must otherwise not be
“insolvent’’ as that term is defined in
paragraph (c)(16) of this section. In lieu
of applying paragraphs (a)(1) and (a)(2)
of this section, an OTC derivatives
dealer shall maintain net capital pur-
suant to paragraph (a)(b) of this sec-
tion. Each broker or dealer also shall
comply with the supplemental require-
ments of paragraphs (a)(4) and (a)(9) of
this section, to the extent either para-
graph is applicable to its activities. In
addition, a broker or dealer shall main-
tain net capital of not less than its own
net capital requirement plus the sum
of each broker’s or dealer’s subsidiary
or affiliate minimum net capital re-
quirements, which is consolidated pur-
suant to appendix C, §240.15¢c3-1c.

RATIO REQUIREMENTS

Aggregate Indebtedness Standard

(1)(i) No broker or dealer, other than
one that elects the provisions of para-
graph (a)(1)(ii) of this section, shall
permit its aggregate indebtedness to
all other persons to exceed 1500 percent
of its net capital (or 800 percent of its
net capital for 12 months after com-
mencing business as a broker or deal-
er).

Alternative Standard

(ii) A broker or dealer may elect not
to be subject to the Aggregate Indebt-
edness Standard of paragraph (a)(1)(d)
of this section. That broker or dealer
shall not permit its net capital to be
less than the greater of $250,000 or 2
percent of aggregate debit items com-
puted in accordance with the Formula
for Determination of Reserve Require-
ments for Brokers and Dealers (Exhibit
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