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signed by a duly authorized person at
the entity maintaining the records, to
the effect that the records will be
treated as if the ultimate holding com-
pany were maintaining the records pur-
suant to this section and that the enti-
ty maintaining the records will permit
examination of such records at any
time or from time to time during busi-
ness hours by representatives or des-
ignees of the Commission and will
promptly furnish the Commission or
its designee a true, legible, complete,
and current paper copy of any or all or
any part of such records. The election
to operate pursuant to the provisions
of this paragraph shall not relieve the
ultimate holding company that is re-
quired to maintain and preserve such
records from any of its reporting or
recordkeeping responsibilities under
this section.

CONDITIONS REGARDING NOTIFICATION

(e) The ultimate holding company of
a broker or dealer that computes cer-
tain of its capital charges in accord-
ance with §240.15c3-1e shall:

(1) Send notice promptly (but within
24 hours) after the occurrence of the
following events:

(i) The early warning indications of
low capital as the Commission may
agree;

(ii) The ultimate holding company
files a Form 8-K (17 CFR 249.308) with
the Commission; and

(iii) A material affiliate declares
bankruptcy or otherwise becomes in-
solvent; and

(2) If it is not an ultimate holding
company that has a principal regu-
lator, as defined in §240.15¢3-1(c)(13),
send notice promptly (but within 24
hours) after the occurrence of the fol-
lowing events:

(i) The ultimate holding company be-
comes aware that an NRSRO has deter-
mined to reduce materially its assess-
ment of the creditworthiness of a ma-
terial affiliate or the credit rating(s)
assigned to one or more outstanding
short or long-term obligations of a ma-
terial affiliate;

(ii) The ultimate holding company
becomes aware that any financial regu-
latory agency or self-regulatory orga-
nization has taken significant enforce-

17 CFR Ch. Il (4-1-24 Edition)

ment or regulatory action against a
material affiliate; and

(iii) The occurrence of any
backtesting exception under §240.15¢3—
le(d)(1)(iii) or (iv) that would require
that the ultimate holding company use
a higher multiplication factor in the
calculation of its allowances for mar-
ket or credit risk;

(3) Every notice given or transmitted
by paragraph (e) of this appendix G will
be given or transmitted to the Division
of Market Regulation, Office of Finan-
cial Responsibility, at the principal of-
fice of the Commission in Washington,
DC. A person who files notification
pursuant to this section for which he or
she seeks confidential treatment may
clearly mark each page or segregable
portion of each page with the words
“Confidential Treatment Request.”
For the purposes of this appendix G,
“notice” shall be given or transmitted
by telegraphic notice or facsimile
transmission. The notice described by
paragraph (e)(2) of this appendix G may
be transmitted by overnight delivery.
Notices filed pursuant to this para-
graph will be accorded confidential
treatment to the extent permitted by
law; and

(4) Upon the written request of the
ultimate holding company, or upon its
own motion, the Commission may
grant an extension of time or an ex-
emption from any of the requirements
of this paragraph (e) either uncondi-
tionally or on specified terms and con-
ditions as are necessary or appropriate
in the public interest or for the protec-
tion of investors.

[69 FR 34467, June 21, 2004, as amended at 79
FR 1550, Jan. 8, 2014; 83 FR 50222, Oct. 4, 2018]

§240.15¢3-2 [Reserved]

§240.15¢3-3 Customer protection—re-
serves and custody of securities.

Except where otherwise noted,
§240.15c3-3 applies to a broker or dealer
registered under section 15(b) of the
Act (156 U.S.C. T8o(b)), including a
broker or dealer also registered as a se-
curity-based swap dealer or major secu-
rity-based swap participant under sec-
tion 15F(b) of the Act (156 U.S.C. 780-
10(b)). A security-based swap dealer or
major security-based swap participant
registered under section 15F(b) of the
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Act that is not also registered as a
broker or dealer under section 15(b) of
the Act is subject to the requirements
under §240.18a-4.

(a) Definitions. For the purpose of this
section:

(1) The term customer shall mean any
person from whom or on whose behalf a
broker or dealer has received or ac-
quired or holds funds or securities for
the account of that person. The term
shall not include a broker or dealer, a
municipal securities dealer, or a gov-
ernment securities broker or govern-
ment securities dealer. The term shall,
however, include another broker or
dealer to the extent that broker or
dealer maintains an omnibus account
for the account of customers with the
broker or dealer in compliance with
Regulation T (12 CFR 220.1 through
220.12). The term shall not include a
general partner or director or principal
officer of the broker or dealer or any
other person to the extent that person
has a claim for property or funds which
by contract, agreement or under-
standing, or by operation of law, is
part of the capital of the broker or
dealer or is subordinated to the claims
of creditors of the broker or dealer. In
addition, the term shall not include a
person to the extent that the person
has a claim for security futures prod-
ucts held in a futures account, or any
security futures product and any fu-
tures product held in a ‘‘proprietary
account’ as defined by the Commodity
Futures Trading Commission in §1.3(y)
of this chapter. The term also shall not
include a counterparty who has deliv-
ered collateral to an OTC derivatives
dealer pursuant to a transaction in an
eligible OTC derivative instrument, or
pursuant to the OTC derivatives deal-
er’s cash management securities ac-
tivities or ancillary portfolio manage-
ment securities activities, and who has
received a prominent written notice
from the OTC derivatives dealer that:

(i) Except as otherwise agreed in
writing by the OTC derivatives dealer
and the counterparty, the dealer may
repledge or otherwise use the collateral
in its business;

(ii) In the event of the OTC deriva-
tives dealer’s failure, the counterparty
will likely be considered an unsecured
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creditor of the dealer as to that collat-
eral;

(iii) The Securities Investor Protec-
tion Act of 1970 (SIPA) does not protect
the counterparty; and

(iv) The collateral will not be subject
to the requirements of §240.8c-1,
§240.15c2-1, §240.15¢3-2, or §240.15¢c3-3.

(2) The term securities carried for the
account of a customer (hereinafter also
“‘customer securities’’) shall mean:

(i) Securities received by or on behalf
of a broker or dealer for the account of
any customer and securities carried
long by a broker or dealer for the ac-
count of any customer; and

(ii) Securities sold to, or bought for,
a customer by a broker or dealer.

(3) The term fully paid securities
means all securities carried for the ac-
count of a customer in a cash account
as defined in Regulation T (12 CFR
220.1 et seq.), as well as securities car-
ried for the account of a customer in a
margin account or any special account
under Regulation T that have no loan
value for margin purposes, and all mar-
gin equity securities in such accounts
if they are fully paid: Provided, how-
ever, that the term fully paid securities
does not apply to any securities pur-
chased in transactions for which the
customer has not made full payment.

(4) The term margin securities means
those securities carried for the account
of a customer in a margin account as
defined in section 4 of Regulation T (12
CFR 220.4), as well as securities carried
in any other account (such accounts
hereinafter referred to as ‘‘margin ac-
counts’) other than the securities re-
ferred to in paragraph (a)(3) of this sec-
tion.

(5) The term excess margin securities
shall mean those securities referred to
in paragraph (a)(4) of this section car-
ried for the account of a customer hav-
ing a market value in excess of 140 per-
cent of the total of the debit balances
in the customer’s account or accounts
encompassed by paragraph (a)(4) of this
section which the broker or dealer
identifies as not constituting margin
securities.

(6) The term qualified security shall
mean a security issued by the United
States or a security in respect of which
the principal and interest are guaran-
teed by the United States.
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(7) The term bank means a bank as
defined in section 3(a)(6) of the Act and
will also mean any building and loan,
savings and loan or similar banking in-
stitution subject to supervision by a
Federal banking authority. With re-
spect to a broker or dealer that main-
tains its principal place of business in
Canada, the term ‘“‘bank’ also means a
Canadian bank subject to supervision
by a Canadian authority.

(8) The term free credit balances
means liabilities of a broker or dealer
to customers which are subject to im-
mediate cash payment to customers on
demand, whether resulting from sales
of securities, dividends, interest, depos-
its or otherwise, excluding, however,
funds in commodity accounts which
are segregated in accordance with the
Commodity Exchange Act or in a simi-
lar manner, or which are funds carried
in a proprietary account as that term
is defined in regulations under the
Commodity Exchange Act. The term
“free credit balances’ also includes, if
subject to immediate cash payment to
customers on demand, funds carried in
a securities account pursuant to a self-
regulatory organization portfolio mar-
gining rule approved by the Commis-
sion under section 19(b) of the Act (15
U.S.C. 78s(b)) (‘“SRO portfolio mar-
gining rule’’), including variation mar-
gin or initial margin, marks to market,
and proceeds resulting from margin
paid or released in connection with
closing out, settling or exercising fu-
tures contracts and options thereon.

(9) The term other credit balances
means cash liabilities of a broker or
dealer to customers other than free
credit balances and funds in com-
modity accounts which are segregated
in accordance with the Commodity Ex-
change Act or in a similar manner, or
funds carried in a proprietary account
as that term is defined in regulations
under the Commodity Exchange Act.
The term ‘‘other credit balances’ also
includes funds that are cash liabilities
of a broker or dealer to customers
other than free credit balances and are
carried in a securities account pursu-
ant to an SRO portfolio margining
rule, including variation margin or ini-
tial margin, marks to market, and pro-
ceeds resulting from margin paid or re-
leased in connection with closing out,
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settling or exercising futures contracts
and options thereon.

(10) The term funds carried for the ac-
count of any customer (hereinafter also
“‘customer funds’’) shall mean all free
credit and other credit balances carried
for the account of the customer.

(11) The term principal officer shall
mean the president, executive vice
president, treasurer, secretary or any
other person performing a similar func-
tion with the broker or dealer.

(12) The term household members and
other persons related to principals in-
cludes husbands or wives, children,
sons-in-law or daughters-in-law and
any household relative to whose sup-
port a principal contributes directly or
indirectly. For purposes of this para-
graph (a)(12), a principal shall be
deemed to be a director, general part-
ner, or principal officer of the broker
or dealer.

(13) The term affiliated person in-
cludes any person who directly or indi-
rectly controls a broker or dealer or
any person who is directly or indirectly
controlled by or under common control
with the broker or dealer. Ownership of
10% or more of the common stock of
the relevant entity will be deemed
prima facie control of that entity for
purposes of this paragraph.

(14) The term securities account shall
mean an account that is maintained in
accordance with the requirements of
section 15(c)(3) of the Act (15 U.S.C.
780(c)(3)) and §240.15¢c3-3.

(15) The term futures account (also re-
ferred to as ‘‘commodity account’)
shall mean an account that is main-
tained in accordance with the segrega-
tion requirements of section 4d of the
Commodity Exchange Act (7 U.S.C. 6d)
and the rules thereunder.

(16) The term PAB account means a
proprietary securities account of a
broker or dealer (which includes a for-
eign broker or dealer, or a foreign bank
acting as a broker or dealer) other than
a delivery-versus-payment account or a
receipt-versus-payment account. The
term does not include an account that
has been subordinated to the claims of
creditors of the carrying broker or
dealer.

(A7) The term Sweep Program means a
service provided by a broker or dealer
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where it offers to its customer the op-
tion to automatically transfer free
credit balances in the securities ac-
count of the customer to either a
money market mutual fund product as
described in §270.2a-7 of this chapter or
an account at a bank whose deposits
are insured by the Federal Deposit In-
surance Corporation.

(b) Physical possession or control of se-
curities. (1) A broker or dealer shall
promptly obtain and shall thereafter
maintain the physical possession or
control of all fully-paid securities and
excess margin securities carried by a
broker or dealer for the account of cus-
tomers.

(2) A broker or dealer shall not be
deemed to be in violation of the provi-
sions of paragraph (b)(1) of this section
regarding physical possession or con-
trol of customers’ securities if, solely
as the result of normal business oper-
ations, temporary lags occur between
the time when a security is required to
be in the possession or control of the
broker or dealer and the time that it is
placed in the broker’s or dealer’s phys-
ical possession or under its control,
provided that the broker or dealer
takes timely steps in good faith to es-
tablish prompt physical possession or
control. The burden of proof shall be on
the broker or dealer to establish that
the failure to obtain physical posses-
sion or control of securities carried for
the account of customers as required
by paragraph (b)(1) of this section is
merely temporary and solely the result
of normal business operations includ-
ing same day receipt and redelivery
(turnaround), and to establish that it
has taken timely steps in good faith to
place them in its physical possession or
control.

(3) A broker or dealer shall not be
deemed to be in violation of the provi-
sions of paragraph (b)(1) of this section
regarding physical possession or con-
trol of fully-paid or excess margin se-
curities borrowed from any person, pro-
vided that the broker or dealer and the
lender, at or before the time of the
loan, enter into a written agreement
that, at a minimum;

(i) Sets forth in a separate schedule
or schedules the basis of compensation
for any loan and generally the rights
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and liabilities of the parties as to the
borrowed securities;

(ii) Provides that the lender will be
given a schedule of the securities actu-
ally borrowed at the time of the bor-
rowing of the securities;

(iii) Specifies that the broker or deal-
er:

(A) Must provide to the lender, upon
the execution of the agreement or by
the close of the business day of the
loan if the loan occurs subsequent to
the execution of the agreement, collat-
eral, which fully secures the loan of se-
curities, consisting exclusively of cash
or United States Treasury bills and
Treasury notes or an irrevocable letter
of credit issued by a bank as defined in
section 3(a)(6)(A)—(C) of the Act (15
U.S.C. 78c(a)(6)(A)-(C)) or such other
collateral as the Commission des-
ignates as permissible by order as nec-
essary or appropriate in the public in-
terest and consistent with the protec-
tion of investors after giving consider-
ation to the collateral’s liquidity, vola-
tility, market depth and location, and
the issuer’s creditworthiness; and

(B) Must mark the loan to the mar-
ket not less than daily and, in the
event that the market value of all the
outstanding securities loaned at the
close of trading at the end of the busi-
ness day exceeds 100 percent of the col-
lateral then held by the lender, the
borrowing broker or dealer must pro-
vide additional collateral of the type
described in paragraph (b)(3)(iii)(A) of
this section to the lender by the close
of the next business day as necessary
to equal, together with the collateral
then held by the lender, not less than
100 percent of the market value of the
securities loaned; and

(iv) Contains a prominent notice that
the provisions of the SIPA may not
protect the lender with respect to the
securities loan transaction and that,
therefore, the collateral delivered to
the lender may constitute the only
source of satisfaction of the broker’s or
dealer’s obligation in the event the
broker or dealer fails to return the se-
curities.

(4)(i) Notwithstanding paragraph
(k)(2)(1) of this section, a broker or
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dealer that retains custody of securi-
ties that are the subject of a repur-
chase agreement between the broker or
dealer and a counterparty shall:

(A) Obtain the repurchase agreement
in writing;

(B) Confirm in writing the specific
securities that are the subject of a re-
purchase transaction pursuant to such
agreement at the end of the trading
day on which the transaction is initi-
ated and at the end of any other day
during which other securities are sub-
stituted if the substitution results in a
change to issuer, maturity date, par
amount or coupon rate as specified in
the previous confirmation;

(C) Advise the counterparty in the re-
purchase agreement that the Securities
Investor Protection Corporation has
taken the position that the provisions
of the SIPA do not protect the
counterparty with respect to the repur-
chase agreement; and

(D) Maintain possession or control of
securities that are the subject of the
agreement.

(ii) For purpose of this paragraph
(b)(4), securities are in the broker’s or
dealer’s control only if they are in the
control of the broker or dealer within
the meaning of §240.15¢3-3 (¢)(1), (c)(3),
(c)(b) or (c)(6) of this title.

(iii) A broker or dealer shall not be in
violation of the requirement to main-
tain possession or control pursuant to
paragraph (b)(4)(i)(D) during the trad-
ing day if:

(A) In the written repurchase agree-
ment, the counterparty grants the
broker or dealer the right to substitute
other securities for those subject to the
agreement; and

(B) The provision in the written re-
purchase agreement governing the
right, if any, to substitute is imme-
diately preceded by the following dis-
closure statement, which must be
prominently displayed:

REQUIRED DISCLOSURE

The [seller] is not permitted to substitute
other securities for those subject to this
agreement and therefore must keep the [buy-
er’s] securities segregated at all times, un-
less in this agreement the [buyer] grants the
[seller] the right to substitute other securi-
ties. If the [buyer] grants the right to sub-
stitute, this means that the [buyer’s] securi-
ties will likely be commingled with the [sell-
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er’s] own securities during the trading day.
The [buyer] is advised that, during any trad-
ing day that the [buyer’s] securities are com-
mingled with the [seller’s] securities, they
will be subject to liens granted by the [sell-
er] to its clearing bank and may be used by
the [seller] for deliveries on other securities
transactions. Whenever the securities are
commingled, the [seller’s] ability to reseg-
regate substitute securities for the [buyer]
will be subject to the [seller’s] ability to sat-
isfy the clearing lien or to obtain substitute
securities.

(iv) A confirmation issued in accord-
ance with paragraph (b)(4)(i)(B) of this
section shall specify the issuer, matu-
rity date, coupon rate, par amount and
market value of the security and shall
further identify a CUSIP or mortgage-
backed security pool number, as appro-
priate, except that a CUSIP or a pool
number is not required on the con-
firmation if it is identified in internal
records of the broker or dealer that
designate the specific security of the
counterparty. For purposes of this
paragraph (b)(4)(iv), the market value
of any security that is the subject of
the repurchase transaction shall be the
most recently available bid price plus
accrued interest, obtained by any rea-
sonable and consistent methodology.

(v) This paragraph (b)(4) shall not
apply to a repurchase agreement be-
tween the broker or dealer and another
broker or dealer (including a govern-
ment securities broker or dealer), a
registered municipal securities dealer,
or a general partner or director or prin-
cipal officer of the broker or dealer or
any person to the extent that the per-
son’s claim is explicitly subordinated
to the claims of creditors of the broker
or dealer.

(5) A broker or dealer is required to
obtain and thereafter maintain the
physical possession or control of secu-
rities carried for a PAB account, unless
the broker or dealer has provided writ-
ten notice to the account holder that
the securities may be used in the ordi-
nary course of its securities business,
and has provided an opportunity for
the account holder to object.

(c) Control of securities. Securities
under the control of a broker or dealer
shall be deemed to be securities which:

(1) Are represented by one or more
certificates in the custody or control of
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a clearing corporation or other sub-
sidiary organization of either national
securities exchanges or of a registered
national securities association, or of a
custodian bank in accordance with a
system for the central handling of se-
curities complying with the provisions
of §§240.8¢c-1(g) and 240.15¢c2-1(g) the de-
livery of which certificates to the
broker or dealer does not require the
payment of money or value, and if the
books or records of the broker or dealer
identify the customers entitled to re-
ceive specified quantities or units of
the securities so held for such cus-
tomers collectively; or

(2) Are carried for the account of any
customer by a broker or dealer and are
carried in an omnibus credit account in
the name of such broker or dealer with
another broker or dealer in compliance
with the requirements of section 7(f) of
Regulation T (12 CFR 220.7(f)), such se-
curities being deemed to be under the
control of such broker or dealer to the
extent that it has instructed such car-
rying broker or dealer to maintain
physical possession or control of them
free of any charge, lien, or claim of any
kind in favor of such carrying broker
or dealer or any persons claiming
through such carrying broker or deal-
er; or

(3) Are the subject of bona fide items
of transfer; provided that securities
shall be deemed not to be the subject of
bona fide items of transfer if, within 40
calendar days after they have been
transmitted for transfer by the broker
or dealer to the issuer or its transfer
agent, new certificates conforming to
the instructions of the broker or dealer
have not been received by the broker or
deal, the broker or dealer has not re-
ceived a written statement by the
issuer or its transfer agent acknowl-
edging the transfer instructions and
the possession of the securities or the
broker or dealer has not obtained a re-
validation of a window ticket from a
transfer agent with respect to the cer-
tificate delivered for transfer; or

(4) Are in the custody of a foreign de-
pository, foreign clearing agency or
foreign custodian bank which the Com-
mission upon application from a broker
or dealer, a registered national securi-
ties exchange or a registered national
securities association, or upon its own
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motion shall designate as a satisfac-
tory control location for securities; or

(5) Are in the custody or control of a
bank as defined in section 3(a)(6) of the
Act, the delivery of which securities to
the broker or dealer does not require
the payment of money or value and the
bank having acknowledged in writing
that the securities in its custody or
control are not subject to any right,
charge, security interest, lien or claim
of any kind in favor of a bank or any
person claiming through the bank; or

(6)(i) Are held in or are in transit be-
tween offices of the broker or dealer; or
(ii) are held by a corporate subsidiary
if the broker or dealer owns and exer-
cises a majority of the voting rights of
all of the voting securities of such sub-
sidiary, assumes or guarantees all of
the subsidiary’s obligations and liabil-
ities, operates the subsidiary as a
branch office of the broker or dealer,
and assumes full responsibility for
compliance by the subsidiary and all of
its associated persons with the provi-
sions of the Federal securities laws as
well as for all of the other acts of the
subsidiary and such associated persons;
or

(7) Are held in such other locations
as the Commission shall upon applica-
tion from a broker or dealer find and
designate to be adequate for the pro-
tection of customer securities.

(d) Requirement to reduce securities to
possession or control. Not later than the
next business day, a broker or dealer,
as of the close of the preceding busi-
ness day, shall determine from its
books or records the quantity of fully
paid securities and excess margin secu-
rities in its possession or control and
the quantity of fully paid securities
and excess margin securities not in its
possession or control. In making this
daily determination inactive margin
accounts (accounts having no activity
by reason of purchase or sale of securi-
ties, receipt or delivery of cash or secu-
rities or similar type events) may be
computed not less than once weekly. If
such books or records indicate, as of
such close of the business day, that
such broker or dealer has not obtained
physical possession or control of all
fully paid and excess margin securities
as required by this section and there
are securities of the same issue and
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class in any of the following noncon-
trol locations:

(1) Securities subject to a lien secur-
ing moneys borrowed by the broker or
dealer or securities loaned to another
broker or dealer or a clearing corpora-
tion, then the broker or dealer shall,
not later than the business day fol-
lowing the day on which such deter-
mination is made, issue instructions
for the release of such securities from
the lien or return of such loaned secu-
rities and shall obtain physical posses-
sion or control of such securities with-
in two business days following the date
of issuance of the instructions in the
case of securities subject to lien secur-
ing borrowed moneys and within five
business days following the date of
issuance of instructions in the case of
securities loaned; or

(2) Securities included on the bro-
ker’s or dealer’s books or records as
failed to receive more than 30 calendar
days, then the broker or dealer shall,
not later than the business day fol-
lowing the day on which such deter-
mination is made, take prompt steps to
obtain physical possession or control of
securities so failed to receive through a
buy-in procedure or otherwise; or

(3) Securities receivable by the
broker or dealer as a security dividend
receivable, stock split or similar dis-
tribution for more than 45 calendar
days, then the broker or dealer shall,
not later than the business day fol-
lowing the day on which such deter-
mination is made, take prompt steps to
obtain physical possession or control of
securities so receivable through a buy-
in procedure or otherwise; or

(4) Securities included on the bro-
ker’s or dealer’s books or records that
allocate to a short position of the
broker or dealer or a short position for
another person, excluding positions
covered by paragraph (m) of this sec-
tion, for more than 30 calendar days,
then the broker or dealer must, not
later than the business day following
the day on which the determination is
made, take prompt steps to obtain
physical possession or control of such
securities. For the purposes of this
paragraph (d)(4), the 30 day time period
will not begin to run with respect to a
syndicate short position established in
connection with an offering of securi-
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ties until the completion of the under-
writer’s participation in the distribu-
tion as determined pursuant to
§242.100(b) of Regulation M of this
chapter (17 CFR 242.100 through
242.105); or

(5) A broker or dealer which is sub-
ject to the requirements of §240.15¢3-3
with respect to physical possession or
control of fully paid and excess margin
securities shall prepare and maintain a
current and detailed description of the
procedures which it utilizes to comply
with the possession or control require-
ments set forth in this section. The
records required herein shall be made
available upon request to the Commis-
sion and to the designated examining
authority for such broker or dealer.

(e) Special reserve bank accounts for
the exclusive benefit of customers and
PAB accounts. (1) Every broker or deal-
er must maintain with a bank or banks
at all times when deposits are required
or hereinafter specified a ‘“Special Re-
serve Bank Account for the Exclusive
Benefit of Customers’ (hereinafter re-
ferred to as the Customer Reserve Bank
Account) and a ‘‘Special Reserve Bank
Account for Brokers and Dealers”
(hereinafter referred to as the PAB Re-
serve Bank Account), each of which will
be separate from the other and from
any other bank account of the broker
or dealer. Such broker or dealer must
at all times maintain in the Customer
Reserve Bank Account and the PAB
Reserve Bank Account, through depos-
its made therein, cash and/or qualified
securities in amounts computed in ac-
cordance with the formula attached as
Exhibit A (17 CFR 240.15c3-3a), as ap-
plied to customer and PAB accounts
respectively.

(2) With respect to each computation
required pursuant to paragraph (e)(1) of
this section, a broker or dealer must
not accept or use any of the amounts
under items comprising Total Credits
under the formula referred to in para-
graph (e)(1) of this section except for
the specified purposes indicated under
items comprising Total Debits under
the formula, and, to the extent Total
Credits exceed Total Debits, at least
the net amount thereof must be main-
tained in the Customer Reserve Bank
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Account and PAB Reserve Bank Ac-
count pursuant to paragraph (e)(1) of
this section.

(3) Reserve Bank Account computa-
tions. (i) Computations necessary to de-
termine the amount required to be de-
posited in the Customer Reserve Bank
Account and PAB Reserve Bank Ac-
count as specified in paragraph (e)(1) of
this section must be made weekly, as
of the close of the last business day of
the week, and the deposit so computed
must be made no later than one hour
after the opening of banking business
on the second following business day;
provided, however, a broker or dealer
which has aggregate indebtedness not
exceeding 800 percent of net capital (as
defined in §240.15¢c3-1) and which car-
ries aggregate customer funds (as de-
fined in paragraph (a)(10) of this sec-
tion), as computed at the last required
computation pursuant to this section,
not exceeding $1,000,000, may in the al-
ternative make the Customer Reserve
Bank Account computation monthly,
as of the close of the last business day
of the month, and, in such event, must
deposit not less than 105 percent of the
amount so computed no later than one
hour after the opening of banking busi-
ness on the second following business
day.

(ii) If a broker or dealer, computing
on a monthly basis, has, at the time of
any required computation, aggregate
indebtedness in excess of 800 percent of
net capital, such broker or dealer must
thereafter compute weekly as aforesaid
until four successive weekly Customer
Reserve Bank Account computations
are made, none of which were made at
a time when its aggregate indebtedness
exceeded 800 percent of its net capital.

(iii) A broker or dealer that does not
carry the accounts of a ‘‘customer’ as
defined by this section or conduct a
proprietary trading business may make
the computation to be performed with
respect to PAB accounts under para-
graph (e)(1) of this section monthly
rather than weekly. If a broker or deal-
er performing the computation with re-
spect to PAB accounts under paragraph
(e)(1) of this section on a monthly basis
is, at the time of any required com-
putation, required to deposit additional
cash or qualified securities in the PAB
Reserve Bank Account, the broker or

§240.15¢3-3

dealer must thereafter perform the
computation required with respect to
PAB accounts under paragraph (e)(1) of
this section weekly until four succes-
sive weekly computations are made,
none of which is made at a time when
the broker or dealer was required to de-
posit additional cash or qualified secu-
rities in the PAB Reserve Bank Ac-
count.

(iv) Computations in addition to the
computations required in this para-
graph (e)(3), may be made as of the
close of any business day, and the de-
posits so computed must be made no
later than one hour after the opening
of banking business on the second fol-
lowing business day.

(v) The broker or dealer must make
and maintain a record of each such
computation made pursuant to this
paragraph (e)(3) or otherwise and pre-
serve each such record in accordance
with §240.17a—4.

(4) If the computation performed
under paragraph (e)(3) of this section
with respect to PAB accounts results
in a deposit requirement, the require-
ment may be satisfied to the extent of
any excess debit in the computation
performed under paragraph (e)(3) of
this section with respect to customer
accounts of the same date. However, a
deposit requirement resulting from the
computation performed under para-
graph (e)(3) of this section with respect
to customer accounts cannot be satis-
fied with excess debits from the com-
putation performed under paragraph
(e)(3) of this section with respect to
PAB accounts.

(5) In determining whether a broker
or dealer maintains the minimum de-
posits required under this section, the
broker or dealer must exclude the total
amount of any cash deposited with an
affiliated bank. The broker or dealer
also must exclude cash deposited with
a non-affiliated bank to the extent that
the amount of the deposit exceeds 15%
of the bank’s equity capital as reported
by the bank in its most recent Call Re-
port or any successor form the bank is
required to file by its appropriate Fed-
eral banking agency (as defined by sec-
tion 3 of the Federal Deposit Insurance
Act (12 U.S.C. 1813)).

(f) Notification of banks. A broker or
dealer required to maintain a Customer
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Reserve Bank Account and PAB Re-
serve Bank Account prescribed by
paragraph (e)(1) of this section or who
maintains a Special Account referred
to in paragraph (k) of this section must
obtain and preserve in accordance with
§240.17a—4 a written notification from
each bank with which it maintains a
Customer Reserve Bank Account, a
PAB Reserve Bank Account, or a Spe-
cial Account that the bank was in-
formed that all cash and/or qualified
securities deposited therein are being
held by the bank for the exclusive ben-
efit of the customers and account hold-
ers of the broker or dealer in accord-
ance with the regulations of the Com-
mission, and are being kept separate
from any other accounts maintained by
the broker or dealer with the bank, and
the broker or dealer must have a writ-
ten contract with the bank which pro-
vides that the cash and/or qualified se-
curities will at no time be used directly
or indirectly as security for a loan to
the broker or dealer by the bank and
will not be subject to any right,
charge, security interest, lien, or claim
of any kind in favor of the bank or any
person claiming through the bank.

(g) Withdrawals from the reserve bank
account. A broker or dealer may make
withdrawals from a Customer Reserve
Bank Account and a PAB Reserve
Bank Account if and to the extent that
at the time of the withdrawal the
amount remaining in the Customer Re-
serve Bank Account and PAB Reserve
Bank Account is not less than the
amount then required by paragraph (e)
of this section. A bank may presume
that any request for withdrawal from a
reserve bank account is in conformity
and compliance with this paragraph
(g). On any business day on which a
withdrawal is made, the broker or deal-
er shall make a record of the computa-
tion on the basis of which he makes
such withdrawal, and he shall preserve
such computation in accordance with
§240.17a-4.

(h) Buy-in of short security differences.
A broker or dealer shall within 45 cal-
endar days after the date of the exam-
ination, count, verification and com-
parison of securities pursuant to
§240.17a-13 or otherwise or to the an-
nual report of financial condition in
accordance with §240.17a-5 or 240.17a—

17 CFR Ch. Il (4-1-24 Edition)

12, buy-in all short security differences
which are not resolved during the 45-
day period.

(i) Notification in the event of failure to
make a required deposit. If a broker or
dealer shall fail to make in its Cus-
tomer Reserve Bank Account, PAB Re-
serve Bank Account or special account
a deposit, as required by this section,
the broker or dealer shall by telegram
immediately notify the Commission
and the regulatory authority for the
broker or dealer, which examines such
broker or dealer as to financial respon-
sibility and shall promptly thereafter
confirm such notification in writing.

(j) Treatment of free credit balances. (1)
A broker or dealer must not accept or
use any free credit balance carried for
the account of any customer of the
broker or dealer unless such broker or
dealer has established adequate proce-
dures pursuant to which each customer
for whom a free credit balance is car-
ried will be given or sent, together
with or as part of the customer’s state-
ment of account, whenever sent but
not less frequently than once every
three months, a written statement in-
forming the customer of the amount
due to the customer by the broker or
dealer on the date of the statement,
and that the funds are payable on de-
mand of the customer.

(2) A broker or dealer must not con-
vert, invest, or transfer to another ac-
count or institution, credit balances
held in a customer’s account except as
provided in paragraphs (j)(2)(i) and (ii)
of this section.

(i) A broker or dealer is permitted to
invest or transfer to another account
or institution, free credit balances in a
customer’s account only upon a spe-
cific order, authorization, or draft from
the customer, and only in the manner,
and under the terms and conditions,
specified in the order, authorization, or
draft.

(ii) A broker or dealer is permitted to
transfer free credit balances held in a
customer’s securities account to a
product in its Sweep Program or to
transfer a customer’s interest in one
product in a Sweep Program to another
product in a Sweep Program, provided:

(A) For an account opened on or after
the effective date of this paragraph
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(1)(2)(ii), the customer gives prior writ-
ten affirmative consent to having free
credit balances in the customer’s secu-
rities account included in the Sweep
Program after being notified:

(I) Of the general terms and condi-
tions of the products available through
the Sweep Program; and

(2) That the broker or dealer may
change the products available under
the Sweep Program.

(B) For any account:

(I) The broker or dealer provides the
customer with the disclosures and no-
tices regarding the Sweep Program re-
quired by each self-regulatory organi-
zation of which the broker or dealer is
a member;

(2) The broker or dealer provides no-
tice to the customer, as part of the cus-
tomer’s quarterly statement of ac-
count, that the balance in the bank de-
posit account or shares of the money
market mutual fund in which the cus-
tomer has a beneficial interest can be
liquidated on the customer’s order and
the proceeds returned to the securities
account or remitted to the customer;
and

(3)(1) The broker or dealer provides
the customer with written notice at
least 30 calendar days before:

(4) Making changes to the terms and
conditions of the Sweep Program;

(B) Making changes to the terms and
conditions of a product currently avail-
able through the Sweep Program;

(C) Changing, adding or deleting
products available through the Sweep
Program; or

(D) Changing the customer’s invest-
ment through the Sweep Program from
one product to another.

(i1) The notice must describe the new
terms and conditions of the Sweep Pro-
gram or product or the new product,
and the options available to the cus-
tomer if the customer does not accept
the new terms and conditions or prod-
uct.

(k) Exemptions. (1) The provisions of
this section shall not be applicable to a
broker or dealer meeting all of the fol-
lowing conditions:

(i) The broker’s or dealer’s trans-
actions as dealer (as principal for its
own account) are limited to the pur-
chase, sale, and redemption of redeem-
able securities of registered investment
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companies or of interests or participa-
tions in an insurance company sepa-
rate account, whether or not registered
as an investment company; except that
a broker or dealer transacting business
as a sole proprietor may also effect oc-
casional transactions in other securi-
ties for its own account with or
through another registered broker or
dealer;

(ii) The broker’s or dealer’s trans-
actions as broker (agent) are limited
to:

(a) The sale and redemption of re-
deemable securities of registered in-
vestment companies or of interests or
participations in an insurance com-
pany separate account, whether or not
registered as an investment company;

(b) the solicitation of share accounts
for savings and loan associations in-
sured by an instrumentality of the
United States; and

(c) the sale of securities for the ac-
count of a customer to obtain funds for
immediate reinvestment in redeemable
securities of registered investment
companies; and

(iii) The broker or dealer promptly
transmits all funds and delivers all se-
curities received in connection with its
activities as a broker or dealer, and
does not otherwise hold funds or secu-
rities for, or owe money or securities
to, customers.

(iv) Notwithstanding the foregoing,
this section shall not apply to any in-
surance company which is a registered
broker-dealer, and which otherwise
meets all of the conditions in para-
graphs (kK)(1) (i), (ii), and (iii) of this
section, solely by reason of its partici-
pation in transactions that are a part
of the business of insurance, including
the purchasing, selling, or holding of
securities for or on behalf of such com-
pany’s general and separate accounts.

(2) The provisions of this section
shall not be applicable to a broker or
dealer:

(i) Who carries no margin accounts,
promptly transmits all customer funds
and delivers all securities received in
connection with its activities as a
broker or dealer, does not otherwise
hold funds or securities for, or owe
money or securities to, customers and
effectuates all financial transactions
between the broker or dealer and its
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customers through one or more bank
accounts, each to be designated as
‘““Special Account for the Exclusive
Benefit of Customers of (name of the
broker or dealer)’’; or

(ii) Who, as an introducing broker or
dealer, clears all transactions with and
for customers on a fully disclosed basis
with a clearing broker or dealer, and
who promptly transmits all customer
funds and securities to the clearing
broker or dealer which carries all of
the accounts of such customers and
maintains and preserves such books
and records pertaining thereto pursu-
ant to the requirements of §§240.17a-3
and 240.17a—4 of this chapter, as are cus-
tomarily made and kept by a clearing
broker or dealer.

(3) Upon written application by a
broker or dealer, the Commission may
exempt such broker or dealer from the
provisions of this section, either un-
conditionally or on specified terms and
conditions, if the Commission finds
that the broker or dealer has estab-
lished safeguards for the protection of
funds and securities of customers com-
parable with those provided for by this
section and that it is not necessary in
the public interest or for the protec-
tion of investors to subject the par-
ticular broker or dealer to the provi-
sions of this section.

(1) Delivery of securities. Nothing stat-
ed in this section shall be construed as
affecting the absolute right of a cus-
tomer of a broker or dealer to receive
in the course of normal business oper-
ations following demand made on the
broker or dealer, the physical delivery
of certificates for:

(1) Fully-paid securities to which he
is entitled, and,

(2) Margin securities upon full pay-
ment by such customer to the broker
or dealer of the customer’s indebted-
ness to the broker or dealer; and, sub-
ject to the right of the broker or dealer
under Regulation T (12 CFR 220) to re-
tain collateral for its own protection
beyond the requirements of Regulation
T, excess margin securities not reason-
ably required to collateralize such cus-
tomer’s indebtedness to the broker or
dealer.

(m) Completion of sell orders on behalf
of customers. If a broker or dealer exe-
cutes a sell order of a customer (other
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than an order to execute a sale of secu-
rities which the seller does not own)
and if for any reason whatever the
broker or dealer has not obtained pos-
session of the securities from the cus-
tomer within 10 business days after the
settlement date, the broker or dealer
shall immediately thereafter close the
transaction with the customer by pur-
chasing securities of like kind and
quantity: Provided, however, The term
customer for the purpose of this para-
graph (m) shall not include a broker or
dealer who maintains an omnibus cred-
it account with another broker or deal-
er in compliance with section 7(f) of
Regulation T (12 CFR 220.7(f)).

NOTE TO PARAGRAPH (m): See 38 FR 12103,
May 9, 1973 for an order suspending indefi-
nitely the operation of paragraph (m) as to
sell orders for exempted securities (e.g., U.S.
Government and municipal obligations).

(n) Extensions of time. If a registered
national securities exchange or a reg-
istered national securities association
is satisfied that a broker or dealer is
acting in good faith in making the ap-
plication and that exceptional -cir-
cumstances warrant such action, such
exchange or association, on application
of the broker or dealer, may extend
any period specified in paragraphs (d)
(2) through (4), (h) and (m) of this sec-
tion, relating to the requirement that
such broker or dealer take action with-
in a designated period of time to buy-
in a security, for one or more limited
periods commensurate with the cir-
cumstances. Each such exchange or as-
sociation shall make and preserve for a
period of not less than 3 years a record
of each extension granted pursuant to
paragraph (n) of this section which
shall contain a summary of the jus-
tification for the granting of the exten-
sion.

(o) Security futures products—(1) Where
security futures products shall be held. A
broker or dealer registered with the
Commission pursuant to section
15(b)(1) of the Act (156 U.S.C. T80(b)(1))
that is also a futures commission mer-
chant registered with the Commodity
Futures Trading Commission pursuant
to section 4f(a)(1) of the Commodity
Exchange Act (7 U.S.C. 6f(a)(1)):

(i) Shall hold a customer’s security
futures products in either a securities
account or a futures account; and
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(ii) Shall establish written policies or
procedures for determining whether
customer security futures products will
be placed in a securities account or a
futures account and, if applicable, the
process by which a customer may elect
the type or types of account in which
security futures products will be held
(including the procedure to be followed
if a customer fails to make an election
of account type).

(2) Disclosure and record requirements.
(i) Except as provided in paragraph
(0)(2)(ii), before a broker or dealer reg-
istered with the Commission pursuant
to section 15(b)(1) of the Act (156 U.S.C.
780(b)(1)) accepts the first order for a
security futures product from or on be-
half of a customer, the broker or dealer
shall furnish the customer with a dis-
closure document containing the fol-
lowing information:

(A) A description of the protections
provided by the requirements set forth
under this section and SIPA applicable
to a securities account;

(B) A description of the protections
provided by the requirements set forth
under section 4d of the Commodity Ex-
change Act (7 U.S.C. 6d) applicable to a
futures account;

(C) A statement indicating whether
the customer’s security futures prod-
ucts will be held in a securities account
or a futures account, or whether the
firm permits customers to make or
change an election of account type; and

(D) A statement that, with respect to
holding the customer’s security futures
products in a securities account or a
futures account, the alternative regu-
latory scheme is not available to the
customer with relation to that ac-
count.

(ii) Where a customer account con-
taining an open security futures prod-
uct position is transferred to a broker
or dealer registered with the Commis-
sion pursuant to section 15(b)(1) of the
Act (156 U.S.C. 780(b)(1)), that broker or
dealer may instead provide the state-
ments described in paragraphs
(0)(2)(1)(C) and (0)(2)(A)(D) of this sec-
tion no later than ten business days
after the date the account is received.

(3) Changes in account type. A broker
or dealer registered with the Commis-
sion pursuant to section 15(b)(1) of the
Act (156 U.S.C. 780(b)(1)) that is also a
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futures commission merchant reg-
istered pursuant to section 4f(a)(1) of
the Commodity Exchange Act (7 U.S.C.
6f(a)(1)) may change the type of ac-
count in which a customer’s security
futures products will be held; provided
that:

(i) The broker or dealer creates a
record of each change in account type,
including the name of the customer,
the account number, the date the
broker or dealer received the cus-
tomer’s request to change the account
type, if applicable, and the date the
change in account type became effec-
tive; and

(ii) The broker or dealer, at least ten
days before the customer’s account
type is changed:

(A) Notifies the customer in writing
of the date that the change will become
effective; and

(B) Provides the customer with the
disclosures described in paragraph
(0)(2)(1) of this section.

(p) Segregation requirements for secu-
rity-based swaps. The following require-
ments apply to the security-based swap
activities of a broker or dealer.

(1) Definitions. For the purposes of
this paragraph:

(i) The term cleared security-based
swap means a security-based swap that
is, directly or indirectly, submitted to
and cleared by a clearing agency reg-
istered with the Commission pursuant
to section 17A of the Act (156 U.S.C. 78q—
1);

(ii) The term excess securities collateral
means securities and money market in-
struments carried for the account of a
security-based swap customer that
have a market value in excess of the
current exposure of the broker or deal-
er (after reducing the current exposure
by the amount of cash in the account)
to the security-based swap customer,
excluding:

(A) Securities and money market in-
struments held in a qualified clearing
agency account but only to the extent
the securities and money market in-
struments are being used to meet a
margin requirement of the clearing
agency resulting from a security-based
swap transaction of the security-based
swap customer; and

(B) Securities and money market in-
struments held in a qualified registered
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security-based swap dealer account or
in a third-party custodial account but
only to the extent the securities and
money market instruments are being
used to meet a regulatory margin re-
quirement of a security-based swap
dealer resulting from the broker or
dealer entering into a non-cleared se-
curity-based swap transaction with the
security-based swap dealer to offset the
risk of a non-cleared security-based
swap transaction between the broker
or dealer and the security-based swap
customer;

(iii) The term qualified clearing agency
account means an account of a broker
or dealer at a clearing agency reg-
istered with the Commission pursuant
to section 17A of the Act (15 U.S.C. 78qg—
1) that holds funds and other property
in order to margin, guarantee, or se-
cure cleared security-based swap trans-
actions for the security-based swap
customers of the broker or dealer that
meets the following conditions:

(A) The account is designated ‘‘Spe-
cial Clearing Account for the Exclusive
Benefit of the Cleared Security-Based
Swap Customers of [name of broker or
dealer]’’;

(B) The clearing agency has acknowl-
edged in a written notice provided to
and retained by the broker or dealer
that the funds and other property in
the account are being held by the
clearing agency for the exclusive ben-
efit of the security-based swap cus-
tomers of the broker or dealer in ac-
cordance with the regulations of the
Commission and are being kept sepa-
rate from any other accounts main-
tained by the broker or dealer with the
clearing agency; and

(C) The account is subject to a writ-
ten contract between the broker or
dealer and the clearing agency which
provides that the funds and other prop-
erty in the account shall be subject to
no right, charge, security interest,
lien, or claim of any kind in favor of
the clearing agency or any person
claiming through the clearing agency,
except a right, charge, security inter-
est, lien, or claim resulting from a
cleared security-based swap trans-
action effected in the account.

(iv) The term qualified registered secu-
rity-based swap dealer account means an
account at a security-based swap deal-
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er that is registered with the Commis-
sion pursuant to section 15F of the Act
that meets the following conditions:

(A) The account is designated ‘‘Spe-
cial Reserve Account for the Exclusive
Benefit of the Security-Based Swap
Customers of [name of broker or deal-
er]”;

(B) The security-based swap dealer
has acknowledged in a written notice
provided to and retained by the broker
or dealer that the funds and other
property held in the account are being
held by the security-based swap dealer
for the exclusive benefit of the secu-
rity-based swap customers of the
broker or dealer in accordance with the
regulations of the Commission and are
being kept separate from any other ac-
counts maintained by the broker or
dealer with the security-based swap
dealer;

(C) The account is subject to a writ-
ten contract between the broker or
dealer and the security-based swap
dealer which provides that the funds
and other property in the account shall
be subject to no right, charge, security
interest, lien, or claim of any kind in
favor of the security-based swap dealer
or any person claiming through the se-
curity-based swap dealer, except a
right, charge, security interest, lien, or
claim resulting from a non-cleared se-
curity-based swap transaction effected
in the account; and

(D) The account and the assets in the
account are not subject to any type of
subordination agreement between the
broker or dealer and the security-based
swap dealer.

(v) The term qualified security means:

(A) Obligations of the United States;

(B) Obligations fully guaranteed as to
principal and interest by the United
States; and

(C) General obligations of any State
or a political subdivision of a State
that:

(I) Are not traded flat and are not in
default;

(2) Were part of an initial offering of
$5600 million or greater; and

(3) Were issued by an issuer that has
published audited financial statements
within 120 days of its most recent fiscal
year end.

(vi) The term security-based swap cus-
tomer means any person from whom or
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on whose behalf the broker or dealer
has received or acquired or holds funds
or other property for the account of
the person with respect to a cleared or
non-cleared security-based swap trans-
action. The term does not include a
person to the extent that person has a
claim for funds or other property which
by contract, agreement or under-
standing, or by operation of law, is
part of the capital of the broker or
dealer or, in the case of an affiliate of
the broker or dealer, is subordinated to
all claims of customers (including PAB
customers) and security-based swap
customers of the broker or dealer.

(vii) The term special reserve account
for the exclusive benefit of security-based
swap customers means an account at a
bank that meets the following condi-
tions:

(A) The account is designated ‘‘Spe-
cial Reserve Account for the Exclusive
Benefit of the Security-Based Swap
Customers of [name of broker or deal-
er]”’;

(B) The account is subject to a writ-
ten acknowledgement by the bank pro-
vided to and retained by the broker or
dealer that the funds and other prop-
erty held in the account are being held
by the bank for the exclusive benefit of
the security-based swap customers of
the broker or dealer in accordance with
the regulations of the Commission and
are being kept separate from any other
accounts maintained by the broker or
dealer with the bank; and

(C) The account is subject to a writ-
ten contract between the broker or
dealer and the bank which provides
that the funds and other property in
the account shall at no time be used di-
rectly or indirectly as security for a
loan or other extension of credit to the
broker or dealer by the bank and, shall
be subject to no right, charge, security
interest, lien, or claim of any kind in
favor of the bank or any person claim-
ing through the bank.

(viii) The term third-party custodial
account means an account carried by
an independent third-party custodian
that meets the following conditions:

(A) The account is established for the
purposes of meeting regulatory margin
requirements of another security-based
swap dealer;
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(B) The account is carried by a bank
as defined in section 3(a)(6) of the Act
or a registered U.S. clearing organiza-
tion or depository or, if the collateral
to be held in the account consists of
foreign securities or currencies, a su-
pervised foreign bank, clearing organi-
zation, or depository that customarily
maintains custody of such foreign secu-
rities or currencies;

(C) The account is designated for and
on behalf of the broker or dealer for
the benefit of its security-based swap
customers and the account is subject
to a written acknowledgement by the
bank, clearing organization, or deposi-
tory provided to and retained by the
broker or dealer that the funds and
other property held in the account are
being held by the bank, clearing orga-
nization, or depository for the exclu-
sive benefit of the security-based swap
customers of the broker or dealer and
are being kept separate from any other
accounts maintained by the broker or
dealer with the bank, clearing organi-
zation, or depository; and

(D) The account is subject to a writ-
ten contract between the broker or
dealer and the bank, clearing organiza-
tion, or depository which provides that
the funds and other property in the ac-
count shall at no time be used directly
or indirectly as security for a loan or
other extension of credit to the secu-
rity-based swap dealer by the bank,
clearing organization, or depository
and, shall be subject to no right,
charge, security interest, lien, or claim
of any kind in favor of the bank, clear-
ing organization, or depository or any
person claiming through the bank,
clearing organization, or depository.

(2) Physical possession or control of ex-
cess securities collateral. (i) A broker or
dealer must promptly obtain and there-
after maintain physical possession or
control of all excess securities collat-
eral carried for the security-based swap
accounts of security-based swap cus-
tomers.

(ii) A broker or dealer has control of
excess securities collateral only if the
securities and money market instru-
ments:

(A) Are represented by one or more
certificates in the custody or control of
a clearing corporation or other sub-
sidiary organization of either national
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securities exchanges, or of a custodian
bank in accordance with a system for
the central handling of securities com-
plying with the provisions of §§240.8c—
1(g) and 240.15c2-1(g) the delivery of
which certificates to the broker or
dealer does not require the payment of
money or value, and if the books or
records of the broker or dealer identify
the security-based swap customers en-
titled to receive specified quantities or
units of the securities so held for such
security-based swap customers collec-
tively;

(B) Are the subject of bona fide items
of transfer; provided that securities
and money market instruments shall
be deemed not to be the subject of bona
fide items of transfer if, within 40 cal-
endar days after they have been trans-
mitted for transfer by the broker or
dealer to the issuer or its transfer
agent, new certificates conforming to
the instructions of the broker or dealer
have not been received by the broker or
dealer, the broker or dealer has not re-
ceived a written statement by the
issuer or its transfer agent acknowl-
edging the transfer instructions and
the possession of the securities or
money market instruments, or the
broker or dealer has not obtained a re-
validation of a window ticket from a
transfer agent with respect to the cer-
tificate delivered for transfer;

(C) Are in the custody or control of a
bank as defined in section 3(a)(6) of the
Act, the delivery of which securities or
money market instruments to the
broker or dealer does not require the
payment of money or value and the
bank having acknowledged in writing
that the securities and money market
instruments in its custody or control
are not subject to any right, charge, se-
curity interest, lien or claim of any
kind in favor of a bank or any person
claiming through the bank;

(D)(1) Are held in or are in transit be-
tween offices of the broker or dealer; or

(2) Are held by a corporate subsidiary
if the broker or dealer owns and exer-
cises a majority of the voting rights of
all of the voting securities of such sub-
sidiary, assumes or guarantees all of
the subsidiary’s obligations and liabil-
ities, operates the subsidiary as a
branch office of the broker or dealer,
and assumes full responsibility for
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compliance by the subsidiary and all of
its associated persons with the provi-
sions of the Federal securities laws as
well as for all of the other acts of the
subsidiary and such associated persons;
or

(E) Are held in such other locations
as the Commission shall upon applica-
tion from a broker or dealer find and
designate to be adequate for the pro-
tection of security-based swap cus-
tomer securities.

(iii) Each business day the broker or
dealer must determine from its books
and records the quantity of excess se-
curities collateral in its possession or
control as of the close of the previous
business day and the quantity of excess
securities collateral not in its posses-
sion or control as of the previous busi-
ness day. If the broker or dealer did not
obtain possession or control of all ex-
cess securities collateral on the pre-
vious business day as required by this
section and there are securities or
money market instruments of the same
issue and class in any of the following
non-control locations:

(A) Securities or money market in-
struments subject to a lien securing an
obligation of the broker or dealer, then
the broker or dealer, not later than the
next business day on which the deter-
mination is made, must issue instruc-
tions for the release of the securities or
money market instruments from the
lien and must obtain physical posses-
sion or control of the securities or
money market instruments within two
business days following the date of the
instructions;

(B) Securities or money market in-
struments held in a qualified clearing
agency account, then the broker or
dealer, not later than the next business
day on which the determination is
made, must issue instructions for the
release of the securities or money mar-
ket instruments by the clearing agency
and must obtain physical possession or
control of the securities or money mar-
ket instruments within two business
days following the date of the instruc-
tions;

(C) Securities or money market in-
struments held in a qualified registered
security-based swap dealer account
maintained by another security-based
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swap dealer or in a third-party custo-
dial account, then the broker or dealer,
not later than the next business day on
which the determination is made, must
issue instructions for the release of the
securities or money market instru-
ments by the security-based swap deal-
er or the third-party custodian and
must obtain physical possession or con-
trol of the securities or money market
instruments within two business days
following the date of the instructions;

(D) Securities or money market in-
struments loaned by the broker or
dealer, then the broker or dealer, not
later than the next business day on
which the determination is made, must
issue instructions for the return of the
loaned securities or money market in-
struments and must obtain physical
possession or control of the securities
or money market instruments within
five business days following the date of
the instructions;

(BE) Securities or money market in-
struments failed to receive more than
30 calendar days, then the broker or
dealer, not later than the next business
day on which the determination is
made, must take prompt steps to ob-
tain physical possession or control of
the securities or money market instru-
ments through a buy-in procedure or
otherwise;

(F) Securities or money market in-
struments receivable by the broker or
dealer as a security dividend, stock
split or similar distribution for more
than 45 calendar days, then the broker
or dealer, not later than the next busi-
ness day on which the determination is
made, must take prompt steps to ob-
tain physical possession or control of
the securities or money market instru-
ments through a buy-in procedure or
otherwise; or

(G) Securities or money market in-
struments included on the broker’s or
dealer’s books or records that allocate
to a short position of the broker or
dealer or a short position for another
person, for more than 30 calendar days,
then the broker or dealer must, not
later than the business day following
the day on which the determination is
made, take prompt steps to obtain
physical possession or control of such
securities or money market instru-
ments.

§240.15¢3-3

(3) Deposit requirement for special re-
serve account for the exclusive benefit of
security-based swap customers. (i) A
broker or dealer must maintain a spe-
cial reserve account for the exclusive
benefit of security-based swap cus-
tomers that is separate from any other
bank account of the broker or dealer.
The broker or dealer must at all times
maintain in the special reserve account
for the exclusive benefit of security-
based swap customers, through depos-
its into the account, cash and/or quali-
fied securities in amounts computed in
accordance with the formula set forth
in §240.15¢3-3b. In determining the
amount maintained in a special reserve
account for the exclusive benefit of se-
curity-based swap customers, the
broker or dealer must deduct:

(A) The percentage of the value of a
general obligation of a State or a polit-
ical subdivision of a State specified in
§240.15c3-1(c)(2)(vi);

(B) The aggregate value of general
obligations of a State or a political
subdivision of a State to the extent the
amount of the obligations of a single
issuer (after applying the deduction in
paragraph (p)(3)(1)(A) of this section)
exceeds two percent of the amount re-
quired to be maintained in the special
reserve account for the exclusive ben-
efit of security-based swap customers;

(C) The aggregate value of all general
obligations of States or political sub-
divisions of States to the extent the
amount of the obligations (after apply-
ing the deduction in paragraph
(P)(B)(A)(A) of this section) exceeds 10
percent of the amount required to be
maintained in the special reserve ac-
count for the exclusive benefit of secu-
rity-based swap customers;

(D) The amount of cash deposited
with a single non-affiliated bank to the
extent the amount exceeds 15 percent
of the equity capital of the bank as re-
ported by the bank in its most recent
Call Report or any successor form the
bank is required to file by its appro-
priate federal banking agency (as de-
fined by section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813));
and

(E) The total amount of cash depos-
ited with an affiliated bank.

(ii) A broker or dealer must not ac-
cept or use credits identified in the
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items of the formula set forth in
§240.15¢3-3b except for the specified
purposes indicated under items com-
prising Total Debits under the formula,
and, to the extent Total Credits exceed
Total Debits, at least the net amount
thereof must be maintained in the Spe-
cial Reserve Account pursuant to para-
graph (p)(3)(i) of this section.

(iii)(A) The computations necessary
to determine the amount required to be
maintained in the special reserve ac-
count for the exclusive benefit of secu-
rity-based swap customers must be
made weekly as of the close of the last
business day of the week and any de-
posit required to be made into the ac-
count must be made no later than one
hour after the opening of banking busi-
ness on the second following business
day. The broker or dealer may make a
withdrawal from the special reserve ac-
count for the exclusive benefit of secu-
rity-based swap customers only if the
amount remaining in the account after
the withdrawal is equal to or exceeds
the amount required to be maintained
in the account pursuant to paragraph
(p)(3) of this section.

(ii) (B) Computations in addition to
the computations required pursuant to
paragraph (p)(3)(iii)(A) of this section
may be made as of the close of any
business day, and deposits so computed
must be made no later than one hour
after the open of banking business on
the second following business day.

(iv) A broker or dealer must prompt-
ly deposit into a special reserve ac-
count for the exclusive benefit of secu-
rity-based swap customers cash and/or
qualified securities of the broker or
dealer if the amount of cash and/or
qualified securities in one or more spe-
cial reserve accounts for the exclusive
benefit of security-based swap cus-
tomers falls below the amount required
to be maintained pursuant to this sec-
tion.

(4) Requirements for non-cleared secu-
rity-based swaps—(i) Notice. A broker or
dealer registered under section 15F(b)
of the Act (15 U.S.C. 780-10(b)) as a se-
curity-based swap dealer or major secu-
rity-based swap participant must pro-
vide the notice required pursuant to
section 3E(f)(1)(A) of the Act (156 U.S.C.
78c-5(f)) in writing to a duly authorized
individual prior to the execution of the
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first non-cleared security-based swap
transaction with the counterparty oc-
curring after the compliance date of
this section.

(i) Subordination—(A) Counterparty
that elects to have individual segregation
at an independent third-party custodian.
A broker or dealer must obtain an
agreement from a counterparty whose
funds or other property to meet a mar-
gin requirement of the broker or dealer
are held at a third-party custodian in
which the counterparty agrees to sub-
ordinate its claims against the broker
or dealer for the funds or other prop-
erty held at the third-party custodian
to the claims of customers (including
PAB customers) and security-based
swap customers of the broker or dealer
but only to the extent that funds or
other property provided by the
counterparty to the independent third-
party custodian are not treated as cus-
tomer property as that term is defined in
11 U.S.C. 741 or customer property as de-
fined in 15 U.S.C. 78lll(4) in a liquida-
tion of the broker or dealer.

(B) Counterparty that elects to have no
segregation. A broker or dealer reg-
istered under section 15F(b) of the Act
as a security-based swap dealer must
obtain an agreement from a
counterparty that is an affiliate of the
broker or dealer that affirmatively
chooses not to require segregation of
funds or other property pursuant to
section 3E(f) of the Act (15 U.S.C. 78c—
5(f)) in which the counterparty agrees
to subordinate all of its claims against
the broker or dealer to the claims of
customers (including PAB customers)
and security-based swap customers of
the broker or dealer.

[37 FR 25226, Nov. 29, 1972; 38 FR 6277, Mar. 8,
1973, as amended at 42 FR 23790, May 10, 1977;
44 FR 1975, Jan. 9, 1979; 45 FR 37688, June 4,
1980; 47 FR 21775, May 20, 1982; 47 FR 23920,
June 2, 1982; 50 FR 41340, Oct. 10, 1985; 52 FR
30333, Aug. 14, 1987; 63 FR 59400, Nov. 3, 1998;
67 FR 58299, Sept. 13, 2002; 68 FR 12783, Mar.
17, 2003; 78 FR 51902, Aug. 21, 2013; 84 FR 44047,
Aug. 22, 2019]
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§240.15¢3-3a Exhibit A—Formula for
determination of customer and PAB
account reserve requirements of
brokers and dealers under
§240.15¢3-3.

Credits Debits

1. Free credit balances and other
credit balances in customers’ se-
curity accounts. (See Note A) ....... XXX

2. Monies borrowed collateralized by
securities carried for the accounts
of customers (See Note B) ............ XXX

3. Monies payable against cus-
tomers’ securities loaned (See

Note C) XXX
4. Customers’ securities failed to re-
ceive (See Note D) XXX

5. Credit balances in firm accounts
which are attributable to principal
sales to customers .........cocceverucnnne XXX

6. Market value of stock dividends,
stock splits and similar distribu-
tions receivable outstanding over
30 calendar days ...

7. Market value of short security
count differences over 30 calendar
days old ......cccvveeeeneenenee e XXX

8. Market value of short securities
and credits (not to be offset by
longs or by debits) in all suspense
accounts over 30 calendar days ... XXX

9. Market value of securities which
are in transfer in excess of 40 cal-
endar days and have not been
confirmed to be in transfer by the
transfer agent or the issuer during
the 40 days ......cccceevvevcniniinnennnns XXX

10. Debit balances in customers’
cash and margin accounts exclud-
ing unsecured accounts and ac-
counts doubtful of collection. (See
Note E) XXX

11. Securities borrowed to effectuate
short sales by customers and se-
curities borrowed to make delivery
on customers’ securities failed to
deliver XXX

12. Failed to deliver of customers’
securities not older than 30 cal-
endar days XXX

13. Margin required and on deposit
with the Options Clearing Corpora-
tion for all option contracts written
or purchased in customer ac-
counts. (See Note F) ..oocoevevecnicne | eevercrieens XXX

14. Margin required and on deposit
with a clearing agency registered
with the Commission under section
17A of the Act (15 U.S.C. 78q-1)
or a derivatives clearing organiza-
tion registered with the Commodity
Futures Trading Commission
under section 5b of the Commaodity
Exchange Act (7 U.S.C. 7a—1) re-
lated to the following types of posi-
tions written, purchased or sold in
customer accounts: (1) security fu-
tures products and (2) futures con-
tracts (and options thereon) carried
in a securities account pursuant to
an SRO portfolio margining rule
(See Note G) XXX

XXX

§240.15¢3-3a

Credits Debits

15. Margin required and on deposit
with a clearing agency registered
with the Commission under section
17A of the Act (15 U.S.C. 78g-1)
resulting from the following types
of transactions in U.S. Treasury
securities in customer accounts
that have been cleared, settled,
and novated by the clearing agen-
cy: (1) purchases and sales of
U.S. Treasury securities; and (2)
U.S. Treasury securities repur-
chase and reverse repurchase
agreements (See Note H) .....ccccoeee | cvrvrreeinnnns XXX

Total credits.
Total debits.

16. Excess of total credits (sum of
items 1-9) over total debits (sum
of items 10—15) required to be on
deposit in the “Reserve Bank Ac-
count” (§240.15c3-3(e)). If the
computation is made monthly as
permitted by this section, the de-
posit must be not less than 105
percent of the excess of total cred-
its over total debits XXX

NOTES REGARDING THE CUSTOMER
RESERVE BANK ACCOUNT COMPUTATION

NOTE A. Item 1 must include all out-
standing drafts payable to customers which
have been applied against free credit bal-
ances or other credit balances and must also
include checks drawn in excess of bank bal-
ances per the records of the broker or dealer.

NOTE B. Item 2 must include the amount of
options-related or security futures product-
related Letters of Credit obtained by a mem-
ber of a registered clearing agency or a de-
rivatives clearing organization which are
collateralized by customers’ securities, to
the extent of the member’s margin require-
ment at the registered clearing agency or de-
rivatives clearing organization. Item 2 must
also include the amount of Letters of Credit
which are collateralized by customers’ secu-
rities and related to other futures contracts
(and options thereon) carried in a securities
account pursuant to an SRO portfolio mar-
gining rule. Item 2 must include the market
value of customers’ securities on deposit at a
“‘qualified clearing agency’ as defined in
Note H below.

NOTE C. Item 3 must include in addition to
monies payable against customers’ securities
loaned the amount by which the market
value of securities loaned exceeds the collat-
eral value received from the lending of such
securities.

NOTE D. Item 4 must include in addition to
customers’ securities failed to receive the
amount by which the market value of securi-
ties failed to receive and outstanding more
than thirty (30) calendar days exceeds their
contract value.
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NoTE E. (1) Debit balances in margin ac-
counts must be reduced by the amount by
which a specific security (other than an ex-
empted security) which is collateral for mar-
gin accounts exceeds in aggregate value 15
percent of the aggregate value of all securi-
ties which collateralize all margin accounts
receivable; provided, however, the required
reduction must not be in excess of the
amounts of the debit balance required to be
excluded because of this concentration rule.
A specified security is deemed to be collat-
eral for a margin account only to the extent
it represents in value not more than 140 per-
cent of the customer debit balance in a mar-
gin account.

(2) Debit balances in special omnibus ac-
counts, maintained in compliance with the
requirements of Section 7(f) of Regulation T
(12 CFR 220.7(f)) or similar accounts carried
on behalf of another broker or dealer, must
be reduced by any deficits in such accounts
(or if a credit, such credit must be increased)
less any calls for margin, mark to the mar-
ket, or other required deposits which are
outstanding five business days or less.

(3) Debit balances in customers’ cash and
margin accounts included in the formula
under Item 10 must be reduced by an amount
equal to 1 percent of their aggregate value.

(4) Debit balances in cash and margin ac-
counts of household members and other per-
sons related to principals of a broker or deal-
er and debit balances in cash and margin ac-
counts of affiliated persons of a broker or
dealer must be excluded from the Reserve
Formula, unless the broker or dealer can
demonstrate that such debit balances are di-
rectly related to credit items in the formula.

(56) Debit balances in margin accounts
(other than omnibus accounts) must be re-
duced by the amount by which any single
customer’s debit balance exceeds 25 percent
(to the extent such amount is greater than
$50,000) of the broker-dealer’s tentative net
capital (i.e., net capital prior to securities
haircuts) unless the broker or dealer can
demonstrate that the debit balance is di-
rectly related to credit items in the Reserve
Formula. Related accounts (e.g., the separate
accounts of an individual, accounts under
common control or subject to cross guaran-
tees) will be deemed to be a single cus-
tomer’s accounts for purposes of this provi-
sion. If the registered national securities ex-
change or the registered national securities
association having responsibility for exam-
ining the broker or dealer (‘‘designated ex-
amining authority’’) is satisfied, after taking
into account the circumstances of the con-
centrated account including the quality, di-
versity, and marketability of the collateral
securing the debit balances or margin ac-
counts subject to this provision, that the
concentration of debit balances is appro-
priate, then such designated examining au-
thority may grant a partial or plenary ex-
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ception from this provision. The debit bal-
ance may be included in the reserve formula
computation for five business days from the
day the request is made.

(6) Debit balances in joint accounts, custo-
dian accounts, participation in hedge funds
or limited partnerships or similar type ac-
counts or arrangements that include both as-
sets of a person or persons who would be ex-
cluded from the definition of customer
(‘“‘noncustomer’) and assets of a person or
persons who would be included in the defini-
tion of customer must be included in the Re-
serve Formula in the following manner: if
the percentage ownership of the non-cus-
tomer is less than 5 percent then the entire
debit balance shall be included in the for-
mula; if such percentage ownership is be-
tween 5 percent and 50 percent then the por-
tion of the debit balance attributable to the
non-customer must be excluded from the for-
mula unless the broker or dealer can dem-
onstrate that the debit balance is directly
related to credit items in the formula; or if
such percentage ownership is greater than 50
percent, then the entire debit balance must
be excluded from the formula unless the
broker or dealer can demonstrate that the
debit balance is directly related to credit
items in the formula.

NOTE F. Item 13 must include the amount
of margin required and on deposit with the
Options Clearing Corporation to the extent
such margin is represented by cash, propri-
etary qualified securities and letters of cred-
it collateralized by customers’ securities.

NOoTE G. (a) Item 14 must include the
amount of margin required and on deposit
with a clearing agency registered with the
Commission under section 17A of the Act (15
U.S.C. 78q-1) or a derivatives clearing organi-
zation registered with the Commodity Fu-
tures Trading Commission under section 5b
of the Commodity Exchange Act (7 U.S.C. Ta—
1) for customer accounts to the extent that
the margin is represented by cash, propri-
etary qualified securities, and letters of
credit collateralized by customers’ securi-
ties.

(b) Ttem 14 will apply only if the broker or
dealer has the margin related to security fu-
tures products, or futures (and options there-
on) carried in a securities account pursuant
to an approved SRO portfolio margining pro-
gram on deposit with:

(1) A registered clearing agency or deriva-
tives clearing organization that:

(i) Maintains security deposits from clear-
ing members in connection with regulated
options or futures transactions and assess-
ment power over member firms that equal a
combined total of at least $2 billion, at least
$500 million of which must be in the form of
security deposits. For the purposes of this
Note G, the term ‘‘security deposits’ refers
to a general fund, other than margin depos-
its or their equivalent, that consists of cash

500



Securities and Exchange Commission

or securities held by a registered clearing
agency or derivative clearing organization;
or

(ii) Maintains at least $3 billion in margin
deposits; or

(iii) Does not meet the requirements of
paragraphs (b)(1)(i) through (b)(1)(iii) of this
Note G, if the Commission has determined,
upon a written request for exemption by or
for the benefit of the broker or dealer, that
the broker or dealer may utilize such a reg-
istered clearing agency or derivatives clear-
ing organization. The Commission may, in
its sole discretion, grant such an exemption
subject to such conditions as are appropriate
under the circumstances, if the Commission
determines that such conditional or uncondi-
tional exemption is necessary or appropriate
in the public interest, and is consistent with
the protection of investors; and

(2) A registered clearing agency or deriva-
tives clearing organization that, if it holds
funds or securities deposited as margin for
security futures products or futures in a
portfolio margin account in a bank, as de-
fined in section 3(a)(6) of the Act (156 U.S.C.
78c(a)(6)), obtains and preserves written noti-
fication from the bank at which it holds such
funds and securities or at which such funds
and securities are held on its behalf. The
written notification will state that all funds
and/or securities deposited with the bank as
margin (including customer security futures
products and futures in a portfolio margin
account), or held by the bank and pledged to
such registered clearing agency or deriva-
tives clearing agency as margin, are being
held by the bank for the exclusive benefit of
clearing members of the registered clearing
agency or derivatives clearing organization
(subject to the interest of such registered
clearing agency or derivatives clearing orga-
nization therein), and are being kept sepa-
rate from any other accounts maintained by
the registered clearing agency or derivatives
clearing organization with the bank. The
written notification also will provide that
such funds and/or securities will at no time
be used directly or indirectly as security for
a loan to the registered clearing agency or
derivatives clearing organization by the
bank, and will be subject to no right, charge,
security interest, lien, or claim of any kind
in favor of the bank or any person claiming
through the bank. This provision, however,
will not prohibit a registered clearing agen-
cy or derivatives clearing organization from
pledging customer funds or securities as col-
lateral to a bank for any purpose that the
rules of the Commission or the registered
clearing agency or derivatives clearing orga-
nization otherwise permit; and

(3) A registered clearing agency or deriva-
tives clearing organization establishes, docu-
ments, and maintains:

(i) Safeguards in the handling,
and delivery of cash and securities;

transfer,
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(ii) Fidelity bond coverage for its employ-
ees and agents who handle customer funds or
securities. In the case of agents of a reg-
istered clearing agency or derivatives clear-
ing organization, the agent may provide the
fidelity bond coverage; and

(iii) Provisions for periodic examination by
independent public accountants; and

(iv) A derivatives clearing organization
that, if it is not otherwise registered with
the Commission, has provided the Commis-
sion with a written undertaking, in a form
acceptable to the Commission, executed by a
duly authorized person at the derivatives
clearing organization, to the effect that,
with respect to the clearance and settlement
of the customer security futures products
and futures in a portfolio margin account of
the broker or dealer, the derivatives clearing
organization will permit the Commission to
examine the books and records of the deriva-
tives clearing organization for compliance
with the requirements set forth in §240.15c3-
3a, Note G (b)(1) through (3).

(c) Item 14 will apply only if a broker or
dealer determines, at least annually, that
the registered clearing agency or derivatives
clearing organization with which the broker
or dealer has on deposit margin related to se-
curities future products or futures in a port-
folio margin account meets the conditions of
this Note G.

NoTE H. (a) Item 15 must include the
amount of margin required and on deposit
with a clearing agency registered with the
Commission under section 17A of the Act (156
U.S.C. 78g-1) that clears, settles, and novates
transactions in U.S. Treasury securities
(‘“‘qualified clearing agency’’) to the extent
that the margin is:

(1) In the form of cash, U.S. Treasury secu-
rities, or qualified customer securities; and

(2) Being used to margin U.S. Treasury se-
curities positions of the customers of the
broker or dealer that are cleared, settled,
and novated by the qualified clearing agen-
cy.

(b) Item 15 will apply only if the cash and
securities required and on deposit at the
qualified clearing agency:

(1)(1) Are cash owed by the broker or dealer
to the customer of the broker or dealer that
was delivered by the broker or dealer to the
qualified clearing agency to meet a margin
requirement resulting from that customer’s
U.S. Treasury securities positions cleared,
settled, and novated at the qualified clearing
agency and not for any other customer’s or
the broker’s or dealer’s U.S. Treasury securi-
ties positions cleared, settled, and novated
at the qualified clearing agency;

(ii) U.S. Treasury securities or qualified
customer securities held in custody by the
broker or dealer for the customer of the
broker or dealer that were delivered by the
broker or dealer to the qualified clearing
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agency to meet a margin requirement result-
ing from that customer’s U.S. Treasury secu-
rities positions cleared, settled, and novated
at the qualified clearing agency and not for
any other customer’s or the broker’s or deal-
er’s U.S. Treasury securities positions
cleared, settled, and novated at the qualified
clearing agency; or

(iii) U.S. Treasury securities owned by the
broker or dealer that were delivered by the
broker or dealer to the qualified clearing
agency to meet a margin requirement result-
ing from a customer’s U.S. Treasury securi-
ties positions cleared, settled, and novated
at the qualified clearing agency under the
following conditions:

(A) The broker or dealer did not owe to the
customer or hold in custody for the customer
sufficient cash, U.S. Treasury securities,
and/or qualified customer securities to meet
a margin requirement resulting from that
customer’s U.S. Treasury securities posi-
tions cleared, settled, and novated at the
qualified clearing agency at the time the
margin requirement arose;

(B) The broker or dealer calls for the cus-
tomer to deliver a sufficient amount of cash,
U.S. Treasury securities, and/or qualified
customer securities to meet the margin re-
quirement on the day the margin require-
ment arose; and

(C) The broker or dealer receives a suffi-
cient amount of cash, U.S. Treasury securi-
ties, and/or qualified customer securities to
meet the margin requirement by the close of
the next business day after the margin re-
quirement arose.

(2) Are treated in accordance with rules of
the qualified clearing agency that impose
the following requirements and the qualified
clearing agency and broker or dealer are in
compliance with the requirements of the
rules (as applicable):

(i) Rules requiring the qualified clearing
agency to calculate a separate margin
amount for each customer of the broker or
dealer and the broker or dealer to deliver
that amount of margin for each customer on
a gross basis;

(ii) Rules limiting the qualified clearing
agency from investing cash delivered by the
broker or dealer to margin U.S. Treasury se-
curity transactions of the customers of the
broker or dealer or cash realized through
using U.S. Treasury securities delivered by
the broker or dealer for that purpose in any
asset other than U.S. Treasury securities
with a maturity of one year or less;

(iii) Rules requiring that the cash, U.S.
Treasury securities, and qualified customer
securities used to margin the U.S. Treasury
securities positions of the customers of the
broker or dealer be held in an account of the
broker or dealer at the qualified clearing
agency that is segregated from any other ac-
count of the broker or dealer at the qualified
clearing agency and that is:
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(A) TUsed exclusively to clear, settle,
novate, and margin U.S. Treasury securities
transactions of the customers of the broker
or dealer;

(B) Designated ‘‘Special Clearing Account
for the Exclusive Benefit of the Customers of
[name of broker or dealer]’’;

(C) Subject to a written notice of the quali-
fied clearing agency provided to and retained
by the broker or dealer that the cash, U.S.
Treasury securities, and qualified customer
securities in the account are being held by
the qualified clearing agency for the exclu-
sive benefit of the customers of the broker or
dealer in accordance with the regulations of
the Commission and are being kept separate
from any other accounts maintained by the
broker or dealer or any other clearing mem-
ber at the qualified clearing agency; and

(D) Subject to a written contract between
the broker or dealer and the qualified clear-
ing agency which provides that the cash,
U.S. Treasury securities, and qualified cus-
tomer securities in the account are not
available to cover claims arising from the
broker or dealer or any other clearing mem-
ber defaulting on an obligation to the quali-
fied clearing agency or subject to any other
right, charge, security interest, lien, or
claim of any kind in favor of the qualified
clearing agency or any person claiming
through the qualified clearing agency, ex-
cept a right, charge, security interest, lien,
or claim resulting from a cleared U.S. Treas-
ury securities transaction of a customer of
the broker or dealer effected in the account;

(iv) Rules requiring the qualified clearing
agency to hold the customer cash, U.S.
Treasury securities, and qualified customer
securities used to margin the U.S. Treasury
securities positions of the customers of the
broker or dealer itself or in an account of the
clearing agency at a U.S. Federal Reserve
Bank or a ‘“‘bank,” as that term is defined in
section 3(a)(6) of the Act (15 U.S.C. 78c(a)(6)),
that is insured by the Federal Deposit Insur-
ance Corporation, and that the account at
the U.S. Federal Reserve Bank or bank must
be:

(A) Segregated from any other account of
the qualified clearing agency or any other
person at the U.S. Federal Reserve Bank or
bank and used exclusively to hold cash, U.S.
Treasury securities, and qualified customer
securities to meet current margin require-
ments of the qualified clearing agency re-
sulting from positions in U.S. Treasury secu-
rities of the customers of the broker or deal-
er members of the qualified clearing agency;

(B) Subject to a written notice of the U.S.
Federal Reserve Bank or bank provided to
and retained by the qualified clearing agency
that the cash, U.S. Treasury securities, and
qualified customer securities in the account
are being held by the U.S. Federal Reserve
Bank or bank pursuant to §240.15¢3-3 and are
being kept separate from any other accounts
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maintained by the qualified clearing agency
or any other person at the U.S. Federal Re-
serve Bank or bank; and

(C) Subject to a written contract between
the qualified clearing agency and the U.S.
Federal Reserve Bank or bank which pro-
vides that the cash, U.S. Treasury securities,
and qualified customer securities in the ac-
count are subject to no right, charge, secu-
rity interest, lien, or claim of any kind in
favor of the U.S. Federal Reserve Bank or
bank or any person claiming through the
U.S. Federal Reserve Bank or bank; and

(v) Rules requiring systems, controls, poli-
cies, and procedures to return cash, U.S.
Treasury securities, and qualified customer
securities to the broker or dealer that are no
longer needed to meet a current margin re-
quirement resulting from positions in U.S.
Treasury securities of the customers of the
broker or dealer; and

(83) The Commission has approved rules of
the qualified clearing agency that meet the
conditions of this Note H and has published
(and not subsequently withdrawn) a notice
that brokers or dealers may include a debit
in the customer reserve formula when depos-
iting cash, U.S. Treasury securities, and/or
qualified customer securities to meet a mar-
gin requirement of the qualified clearing
agency resulting from positions in TU.S.
Treasury securities of the customers of the
broker or dealer.

(c) As used in this Note H, the term
“qualified customer securities’”” means the
securities of a customer of the broker or
dealer (other than U.S. Treasury securities)
that are held in custody by the broker or
dealer for the customer and that under the
rules of the qualified clearing agency are eli-
gible to be used to margin U.S. Treasury se-
curities positions of the customer that are
cleared, settled, and novated by the qualified
clearing agency.

NOTES REGARDING THE PAB RESERVE
BANK ACCOUNT COMPUTATION

NOTE 1. Broker-dealers should use the for-
mula in Exhibit A for the purposes of com-
puting the PAB reserve requirement, except
that references to ‘‘accounts,” ‘‘customer ac-
counts, or ‘“‘customers’” will be treated as
references to PAB accounts.

NOTE 2. Any credit (including a credit ap-
plied to reduce a debit) that is included in
the computation required by §240.15¢3-3 with
respect to customer accounts (the ‘‘customer
reserve computation’) may not be included
as a credit in the computation required by
§240.15¢3-3 with respect to PAB accounts
(the “PAB reserve computation’).

NOTE 3. Note E(1) to §240.15¢c3-3a does not
apply to the PAB reserve computation.

NOTE 4. Note E(3) to §240.15¢3-3a which re-
duces debit balances by 1 percent does not
apply to the PAB reserve computation.

§240.15¢3-3a

NOTE 5. Interest receivable, floor broker-
age, and commissions receivable of another
broker or dealer from the broker or dealer
(excluding clearing deposits) that are other-
wise allowable assets under §240.15¢3-1 need
not be included in the PAB reserve computa-
tion, provided the amounts have been clearly
identified as payables on the books of the
broker or dealer. Commissions receivable
and other receivables of another broker or
dealer from the broker or dealer that are
otherwise non-allowable assets under
§240.15¢3-1 and clearing deposits of another
broker or dealer may be included as ‘‘credit
balances’” for purposes of the PAB reserve
computation, provided the commissions re-
ceivable and other receivables are subject to
immediate cash payment to the other broker
or dealer and the clearing deposit is subject
to payment within 30 days.

NOTE 6. Credits included in the PAB re-
serve computation that result from the use
of securities held for a PAB account (‘“‘PAB
securities’) that are pledged to meet intra-
day margin calls in a cross-margin account
established between the Options Clearing
Corporation and any regulated derivatives
clearing organization may be reduced to the
extent that the excess margin held by the
other clearing corporation in the cross-mar-
gin relationship is used the following busi-
ness day to replace the PAB securities that
were previously pledged. In addition, bal-
ances resulting from a portfolio margin ac-
count that are segregated pursuant to Com-
modity Futures Trading Commission regula-
tions need not be included in the PAB Re-
serve Bank Account computation.

NOTE 7. Deposits received prior to a trans-
action pending settlement which are $56 mil-
lion or greater for any single transaction or
$10 million in aggregate may be excluded as
credits from the PAB reserve computation if
such balances are placed and maintained in a
separate PAB Reserve Bank Account by 12
p.m. Eastern Time on the following business
day. Thereafter, the money representing any
such deposits may be withdrawn to complete
the related transactions without performing
a new PAB reserve computation.

NOTE 8. A credit balance resulting from a
PAB reserve computation may be reduced by
the amount that items representing such
credits are swept into money market funds
or mutual funds of an investment company
registered under the Investment Company
Act of 1940 on or prior to 10 a.m. Eastern
Time on the deposit date provided that the
credits swept into any such fund are not sub-
ject to any right, charge, security interest,
lien, or claim of any kind in favor of the in-
vestment company or the broker or dealer.
Any credits that have been swept into money
market funds or mutual funds must be main-
tained in the name of a particular broker or
for the benefit of another broker.
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NOTE 9. Clearing deposits required to be
maintained at registered clearing agencies
may be included as debits in the PAB reserve
computation to the extent the percentage of
the deposit, which is based upon the clearing
agency’s aggregate deposit requirements
(e.g., dollar trading volume), that relates to
the proprietary business of other brokers and
dealers can be identified. However, Note H to
Item 15 of §240.15¢c3-3a applies with respect to
margin delivered to a U.S. Treasury securi-
ties clearing agency.

17 CFR Ch. Il (4-1-24 Edition)

clearing broker must include these PAB ac-
count balances and the omnibus PAB ac-
count balance in its PAB reserve computa-
tion.

[78 FR 51904, Aug. 21, 2013, as amended at 79
FR 1550, Jan. 8, 2014; 89 FR 2826, Jan. 16, 2024]

§240.15¢3-3b Exhibit B—Formula for
determination of security-based
swap customer reserve require-
ments of brokers and dealers under

NOTE 10. A broker or dealer that clears PAB §240.15¢3-3.

accounts through an affiliate or third party
Credits Debits

1. Free credit balances and other credit balances in the accounts carried for security-based

swap customers (See Note A) $
2. Monies borrowed collateralized by securities in accounts carried for security-based swap

customers (See Note B) $
3. Monies payable against security-based swap customers’ securities loaned (See Note C) .... $
4. Security-based swap customers’ securities failed to receive (See Note D) ........cccccecvvrirnnnne $
5. Credit balances in firm accounts which are attributable to principal sales to security-based

swap customers $
6. Market value of stock dividends, stock splits and similar distributions receivable outstanding

over 30 calendar days $
7. Market value of short security count differences over 30 calendar days old . . $
8. Market value of short securities and credits (not to be offset by longs or by debits) in all

suspense accounts over 30 calendar days $
9. Market value of securities which are in transfer in excess of 40 calendar days and have not

been confirmed to be in transfer by the transfer agent or the issuer during the 40 days ........ $

10. Debit balances in accounts carried for security-based swap customers, excluding unse-
cured accounts and accounts doubtful of collection (See Note E) $
11. Securities borrowed to effectuate short sales by security-based swap customers and secu-
rities borrowed to make delivery on security-based swap customers’ securities failed to de-

liver $
12. Failed to deliver of security-based swap customers’ securities not older than 30 calendar
days $

13. Margin required and on deposit with the Options Clearing Corporation for all option con-
tracts written or purchased in accounts carried for security-based swap customers (See
Note F) $

14. Margin related to security futures products written, purchased or sold in accounts carried
for security-based swap customers required and on deposit in a qualified clearing agency
account at a clearing agency registered with the Commission under section 17A of the Act
(15 U.S.C. 78qg-1) or a derivatives clearing organization registered with the Commodity Fu-
tures Trading Commission under section 5b of the Commodity Exchange Act (7 U.S.C. 7a—
1) (See Note G) $

15. Margin related to cleared security-based swap transactions in accounts carried for secu-
rity-based swap customers required and on deposit in a qualified clearing agency account
at a clearing agency registered with the Commission pursuant to section 17A of the Act (15
U.S.C. 78g-1) $

16. Margin related to non-cleared security-based swap transactions in accounts carried for se-
curity-based swap customers required and held in a qualified registered security-based

swap dealer account at a security-based swap dealer or at a third-party custodial account .. | .....ccccooviiieuens $
Total Credits s
Total Debits $
Excess of Credits over Debits $

Note A. Item 1 must include all outstanding drafts payable to security-based swap customers which have been applied against
free credit balances or other credit balances and must also include checks drawn in excess of bank balances per the records of
the broker or dealer.

Note B. ltem 2 must include the amount of options-related or security futures product-related Letters of Credit obtained by a
member of a registered clearing agency or a derivatives clearing organization which are collateralized by security-based swap
customers’ securities, to the extent of the member’s margin requirement at the registered clearing agency or derivatives clearing
organization.

Note C. Item 3 must include in addition to monies payable against security-based swap customers’ securities loaned the
amount by which the market value of securities loaned exceeds the collateral value received from the lending of such securities.

Note D. Item 4 must include in addition to security-based swap customers’ securities failed to receive the amount by which the
market value of securities failed to receive and outstanding more than thirty (30) calendar days exceeds their contract value.

Note E. (1) Debit balances in accounts carried for security-based swap customers must be reduced by the amount by which a
specific security (other than an exempted security) which is collateral for margin requirements exceeds in aggregate value 15
percent of the aggregate value of all securities which collateralize all accounts receivable; provided, however, the required reduc-
tion must not be in excess of the amount of the debit balance required to be excluded because of this concentration rule. A
specified security is deemed to be collateral for an account only to the extent it is not an excess margin security.
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