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(lii) Information and advice regard­
ing the most suitable services to assist
the individual to prepare for, secure.
retain, or regain employment.

Cd) Order of selection. In providing the
information and referral services under
this section to eligible individuals who
are not in the priority category or cat­
egories to receive vocational rehabili­
tation services under the State's order
of selection, the State unit must iden­
tify, as part of its reporting under sec­
tion lOl(a)(lO) of the Act and §361.40,
the number of eligible individuals who
did not meet the agency's order of se­
lection criteria for receiving voca­
tional rehabilitation services and did
receive information and referral serv­
ices under this section.

(Approved by the Off1ee of Management and
Budget under control number 1820-0500)

(AUTHORITY: Sections 7(11), 12(c), 101(a)(5)(D),
101(a)(10)(C)(ii). and 101(a)(20) of the Act; 29
U.S.C. 709(c), 721(a)(5)(D), 721(a)(10)(0)(I1), a.nd
721(a)(20»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.38 Protection, use, and release of
personal information.

(a) General provisions.
(1) The State agency and the State

unit must adopt and implement writ­
ten policies and procedures to safe­
guard the confidentiality of all per­
sonal information, including photo­
graphs and lists of names. Tbese poli­
cies and procedures must ensure that-

(i) Specific safeguards are established
to protect current and stored personal
information;

(il) All applicants and eligible indi­
viduals and, as appropriate, those indi­
viduals' representatives, service pro­
viders, cooperating agencies, and inter­
ested persons are informed through ap­
propriate modes of communication of
the confidentiality of personal infor­
mation and the conditions for access­
ing and releasing this information;

(iii) All applicants or their represent­
atives are informed about the State
unit's need to collect personal informa­
tion and the policies governing its use,
including-

(A) Identification of the authority
under which information is collected;
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(B) Explanation of the principal pur­
poses for which the State unit intends
to use or release the information;

(C) Explanation of whether providing
requested information to the State
unit is mandatory or voluntary a.nd the
effects of not providing requested in­
formation;

(D) Identification of those situations
in which the State unit requires or
does not require informed written con­
sent of the individual before informa­
tion may be released; and

(E) Identification of other agencies
to which information is routinely re­
leased;

(iv) An explanation of State policies
and procedures affecting personal in­
formation will be provided to each in­
dividual in that individual's native lan­
guage or through the appropriate mode
of communication; and

(v) These policies and procedures pro­
vide no fewer protections for individ­
uals than State laws and regulations.

(2) The State unit may establish rea­
sonable fees to cover extraordinary
costs of duplicating records or making
extensive searches and must establish
policies and procedures governing ac­
cess to records.

(b) State program use. All personal in­
formation in the possession of tbe
State agency or the designated State
unit must be used only for the purposes
directly connected wi th the adminis­
tration of the vocational rehabilitation
program. Information containing iden­
tifiable personal information may not
be shared with advisory or other bodies
that do not have official responsibility
for administration of the program. In
the administration of the program, the
State unit may obtain personal infor­
mation from service providers and co­
operating agencies under assurances
that the information may not be fur­
ther divulged, except as provided under
paragraphs (c), (d). and (e) of this sec­
tion.

(c) Release to applicants and eligible in­
dividuals.

(1) Except as provided in paragraphs
(c)(2) and (c)(3) of this section, if re­
quested in writing by an applicant or
eligible individual, the State unit must
make all requested information in that
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individual's record of services acces­
sible to and must release the informa­
tion to the individual or the individ­
ual'8 representative in a timely man­
ner.

(2) Medical, psychological, or other
information that the State unit deter­
mines may be harmful to the iudi­
vidual may not be released directly to
the individual, but must be provided to
the individual through a third party
chosen by the individual, which may
include, among others, an advocate, a
family member, or a qualified medical
or mental health professional, unless a
representative has been appointed by a
court to represent the individual, in
which case the information must be re­
leased to the court-appointed rep­
resentative.

(3) If personal information has been
obtained from another agency or orga­
nization, it may be released only by, or
under the conditions established by,
the other agency or organization.

(4) An applicant or eligible individual
who believes that information in the
individual's record of services is inac­
curate or misleading may request that
the designated State unit amend the
information. If the information is not
amended, the request for an amend­
ment must be documented in the
record of services, consistent with
§ 361.47(a)(12).

(d) Release for audit, evaluation, and
research. Personal information may be
released to an organization, agency, or
individual engaged in audit, evalua­
tion, or research only for purposes di­
rectly connected with the administra­
tion of the vocational rehabilitation
program or for purposes that would sig­
nificantly improve the quality of life
for applicants and eligible individuals
and only if the organization, agency, or
individual assures that-

(1) The information will be used only
for the purposes for which it is being
provided;

(2) The information will be released
only to persons officially connected
with the audit, evaluation, or research;

(3) The information will not be re­
leased to the involved individual;

(4) The information will be managed
in a manner to safeguard confiden­
tiali ty; and

(5) The final product will not reveal
any personal identifying information
without the informed written consent
of the involved individual or the indi­
vidual's representative.

(e) Release to other programs or au­
thorities.

(1) Upon receiving the informed writ­
ten consent of the individual or, if ap­
propriate, the individual's representa­
tive, the State unit may release per­
sonal information to another agency or
organization for its program purposes
only to the extent that the information
may be released to the involved indi­
vidual or the individual's representa­
tive and only to the extent that the
other agency or organization dem­
onstrates that the information re­
quested is necessary for its program.

(2) Medical or psychological informa­
tion that the State unit determines
may be harmful to the individual may
be released if the other agency or orga­
nization assures the State unit that
the information will be used only for
the purpose for which it is being pro­
vided and will not be further released
to the individual.

(3) The State unit must release per­
sonal information if required by Fed­
erallaw or regulations.

(4) The State unit must release per­
sonal information in response to inves­
tigations in connection with law en­
forcement, fraud, or abuse, unless ex­
pressly prohibited by Federal or State
laws or regulations, and in response to
an order issued by a judge, magistrate,
or other authorized judicial officer.

(5) The State unit also may release
personal information in order to pro­
tect the individual or others if the indi­
vidual poses a tlrreat to his or her safe­
ty or to the safety of others.

(Approved by the Office of Management and
Budget under control number 182()..{}500)

(Authority: Sections 12(c) and 101{a)(6)(A) of
the Act; 29 U.S.C. 709(c) and 721(a)(6)(A))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]
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§ 361.39 State-imposed requirements.

The designated State unit must,
upon request. identify those regula­
tions and policies relating to the ad­
ministration or operation of its voca­
tional rehabilitation program that are
State-imposed, including any regula­
tions or policy based on State interpre­
tation of any Federal law, regulations,
or guideline.

(Authority: Section 17 oC the Act; 29 U.S.C.
714)

§ 361.40 Reports.
Ca} The State plan must assure that

the designated State agency will sub­
mit reports, including reports required
under sections 13. 14, and lOl{a)(lO) of
the Act--

(1) In the form and level of detail and
at the time required by the Secretary
regarding applicants for and eligible
individuals receiving services under
this part; and

(2) In a manner that provides a com­
plete count (other than the informa­
tion obtained through sampling con­
sistent with section lOI(a)(lO)(E) of the
Act) of the applicants and eligible indi­
viduals to-

(i) Permit the greatest possible cross­
classification of data; and

(ii) Protect the confidentiality of the
identity of each individual.

(b) The designated State agency must
comply with any requirements nec­
essary to ensure the accuracy and
verification of those reports.

(Approved by the Office or Management and
Budget under control number 182lHl500)

(Authority: Section l01(a)(lO)(A) and (F) or
the Act; 29 U.S.C. 721(a.)(lOXA) and (F»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253. Jan. 22, 2OO1J

PROVISION AND SCOPE OF SERVICES

§361.41 Processing referrals and ap­
plications.

(a) Referrals. The designated State
unit must establish and implement
standards for the prompt and equitable
handling of referrals of individuals for
vocational rehabilitation services, in­
cluding referrals of individuals made
through the One-Stop service delivery
systems established under section 121
of the Workforce Investment Act of
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1998. The standards must include
timelines for making good faith efforts
to inform these individuals of applica­
tion requirements and to gather infor­
mation necessary to initiate an assess­
ment for determining eligibility and
priority for services.

(b) Applications.
(1) Once an individual has submitted

an application for vocational rehabili­
tation services. including applications
made through common intake proce­
dures in One-Stop centers established
under section 121 of tbe Workforce In­
vestment Act of 1998, an eligibility de­
termination must be made within 60
days, unless-

(1) Exceptional and unforeseen cir­
cumstances beyond the control of the
designated State unit preclude making
an eligibility determination within 60
days and the designated State WIit and
the individual agree to a specific exten­
sion of time; or

(li) An exPloration of the individual's
abilities, capabilities, and capacity to
perform in work situations is carried
out in accordance with §36l.42(e) or. if
appropriate, an extended evaluation is
carried out in accordance with
§361.42(O·

(2) An individual Is considered to
have submitted an application when
the individual or the individual's rep­
resentative, as appropriate---

(i)(A) Has completed and signed an
agency application form:

(B) Has completed a common intake
application form in a One-Stop center
requesting vocational rehabilitation
services; or

(C) Has otherwise requested services
from the designated State unit;

(ii) Has provided to the designated
State unit information necessary to
initiate an assessment to determine
eligib1Uty and priority for services;
and

(iii) Is available to complete the as­
sessment process.

(3) The designated State unit must
ensure that its application forms are
widely available throughout the State,
particularly in the One-Stop centers
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established under section 121 of the
Workforce Investment Act of 1998.

(Approved by the Office o[ Management and
Budget under control number 1820--05(0)

(Authority: Sections lOl(aX6XA) and 102(a)(6)
of the Act; 29 U.S.C. 721(aX6)(A) and 722(&)(6))

(66 FR 4382, Jan. 17, 2001. as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.42 Assessment for determining
eligibility and priority for services.

In order to determine whether an in­
dividual is eligible for vocational reha­
bilitation services and the individual's
priority under an order of selection for
services (if the State is operating under
an order of selection), the designated
State unit must conduct an assessment
for determining eligibility and priority
for services. The assessment must be
conducted in the most integrated set­
ting possible, consistent with the indi­
vidual's needs and informed choice, and
in accordance with the folloWing provi­
sions:

(a) Eligibility requirements.
(1) Basic requirements. The designated

State unit's determination of an appli­
cant's eligibility for vocational reha­
bilitation services must be based only
on the folloWing requirements:

(i) A determination by qualified per­
sonnel that the applicant has a phys­
ical or mental impairment.

(Ii) A determination by qualified per­
sonnel that the applicant's physical or
mental impairment constitutes or re­
sults in a substantial impediment to
employment for the applicant.

(iii) A determination by a qualified
vocational rehabilitation counselor
employed by the designated State unit
that the applicant requires vocational
rehabilitation services to prepare for,
secure, retain. or regain employment
consistent with the applicant's unique
strengths. resources, priorities, con­
cerns. abilities, capabilities, interests,
and informed choice.

(iv) A presumption, in accordance
with paragraph (a)(2) of this section,
that the applicant can benefit in terms
of an employment outcome from the
provision of vocational rehabilitation
services.

(2) Presumption of benefit. The des­
ignated State unit must presume that
an applicant who meets the eligibility

requirements in paragraphs (a)(l)(i)
and (li) of this section can benefit in
terms of an employment outcome un­
less it demonstrates. based on clear
and convincing evidence, that the ap­
plicant is incapable of benefiting in
terms of an employment outcome from
vocational rehabilitation services due
to the severity of the applicant's dis­
ability.

(3) Presumption of eligibility for Social
Security recipients and beneficiaries.

(1) Any applicant who has been deter­
mined eligible for Social Security ben­
efits under Title n or Title XVI of the
Social Security Act is-

(A) Preswned eligible for vocational
rehabilitation services under para­
graphs (a)(l) and (2) of this section; and

(B) Considered an individual with a
significant disability as defined in
§ 361.5(b)(31).

(it) If an applicant for vocational re­
habilitation services asserts that he or
she is eligible for Social Security bene­
fits under Title II or Title XVI of the
Social Security Act (and, therefore, is
presumed eligible for vocational reha­
bilitation services under paragraph
(a)(3)(i)(A) of this section), but is un­
able to provide appropriate evidence.
such as an award letter, to support
that assertion, the State unit must
verify the applicant's eligibility under
Title IT or Title XVI of the Social Se­
curity Act by contacting the Social Se­
curity Administration. This
verification must be made within a rea­
sonable period of time that enables the
State unit to determine the applicant's
eligibility for vocational rehabilitation
services within 60 days of the indi­
vidual submitting an application for
services in accordance wi th
§ 361.41(b)(2).

(4) Achievement of an employment out­
come. Any eligible rehabilitation serv­
ices is based on the individual being el­
igible for Social Security benefits
under Title IT or Title XVI of the So­
cial Security Act, must intend to
achieve an employment outcome that
is consistent with the applicant's
unique strengths, resources, prioritjes,
concerns. abilities, capabilities, inter­
ests, and informed choice.
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(1) The State unit is responsible for
informing individuals, through Its ap­
plication process for vocational reha­
bilitation services. that individuals
who receive services under the program
must intend to achieve an employment
outcome.

(it) The applicant's completion of the
application process for vocational re­
habilitation services is sufficient evi­
dence of the individual's intent to
achieve an employment outcome, and
no additional demonstration on the
part of the applicant is required for
purposes of satisfying paragrapb (a)(4)
of this section.

(5) Interpretation. Nothing in tbis sec­
tion, including paragraph (a)(3)(1), is to
be construed to create an entitlement
to any vocational rehabilitation serv­
ice.

(b) Interim determination of eligibility.
(1) The designated State unit may

initiate the provision of vocational re­
habilitation services for an applicant
on the basis of an interim determina­
tion of eligibility prior to the 60 M day
period described in §361.41(b)(2).

(2) If a State chooses to make in­
terim determinations of eligibility, the
designated State unit must-

(i) Establish criteria and conditions
for making those determinations;

(it) Develop and implement proce­
dures for making the determinations;
and

(iii) Determine the scope of services
that may be provided pending the final
determination of eligibility.

(3) If a State elects to use an interim
eligibility determination, the desM

ignated State unit must make a final
determination of eligibility within 60
days of the individual subrrutttng an
application for services in accordance
with §361.41(b)(2).

(c) Prohibited factors.
(1) The State plan must assure that

the State unit will not impose, as part
of determining eligibility under this
section, a duration of residence re­
quirement that excludes from services
any applicant who is present in the
State.

(2) In making a determination of eli­
gibility under this section, the des­
ignated State unit also must ensure
that--
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(i) No applicant or group of appl1­
cants is excluded or found ineligible
solely on the basis of the type of dis­
ability; and

(ii) The eligibility requirements are
applied without regard to the-

(A) Age, gender, race, color, or na­
tional origin of the applicant;

(B) Type of expected employment
outcome;

(C) Source of referral for vocational
rehabilitation services; and

(D) Particular service needs or an­
ticipated cost of services required by
an applicant or the income level of an
applicant or applicant's family.

(d) Review and assessment of data for
eligibility detennination. Except as pro­
vided in paragraph (e) of this section,
the designated State unit-

(1) Must base its determination of
each of the basic eligibility require­
ments in paragraph (a) of this section
on-

(0 A review and assessment of exist­
ing data, including counselor observa­
tions, education records, information
prOVided by the individual or the indi­
vidual's family, particularly informa­
tion used by education officials, and
determinations made by officials of
other agencies; and

(ti) To the extent existing data do
not describe the current functioning of
the individual or are unavailable, in­
sufficient, or inappropriate to make an
eligibility determination, an assess­
ment of additional data resulting from
the provision of vocational rehabilita­
tion services, including trial work ex­
periences, assistive technology devices
and services, personal assistance serv­
ices, and any other support services
that are necessary to determine wheth­
er an individual is eligible; and

(2) Must base its presumption under
paragraph (a){3){i) of this seeMon that
an applicant who has been determined
eligible for Social Security benefits
under Title II or Title XVI of the So­
cial Security Act satisfies each of the
basic eligibility requirements in para­
graph (a) of this section on determina­
tions made by the Social Security Ad­
ministration.

(e) Trial work experiences for individ­
uals with significant disabilities.
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(1) Prior to any determination that
an individual with a disability Is in­
capable of benefiting from vocational
rehabilitation services in terms of an
employment outcome because of the
severity of that individual's disability.
the designated State unit must con­
duct an exploration of the individual's
abilities. capabilities, and capacity to
perform in realistic work situations to
determine whether or not there is clear
and convincing evidence to support
such a determination.

(2)(1) The designated State unit must
develop a written plan to assess peri­
odically the individual's abilities, ca­
pabilities, and capacity to perform in
work situations through the use of
trial work experiences, whicb must be
provided in the most integrated setting
possible, consistent with the informed
choice and rehabilitation needs of the
individual.

(ii) Trial work experiences include
supported employment, on-the-job
training, and other experiences using
realistic work settings.

(iii) Trial work experiences must be
of sufficient variety and over a suffi­
cient period of time for the designated
State unit to determine that-

(A) There is sufficient evidence to
conclude that the individual can ben­
efit from the provision of vocational
rehabilitation services in terms of an
employment outcome: or

(B) There is clear and convincing evi­
dence that the individual is incapable
of benefiting from vocational rehabili­
tation services in terms of an employ­
ment outcome due to the severity of
the individual's disability.

(iv) The designated State unit must
provide appropriate supports, including
assistive technology devices and serv­
ices and personal assistance services.
to accommodate the rehabilitation
needs of the individual during the trial
work experiences.

(0 Extended evaluation for certain indi­
viduals with significant disabilities.

(1) Under limited circumstances if an
individual cannot take advantage of
trial work experiences or if options for
trial work experiences have been ex­
hausted before the State unit is able to
make the determinations described in
paragraph (e)(2)(iii) of this section, the
designated State unit must conduct an

extended evaluation to make these de­
terminations.

(2) During the extended evaluation
period, vocational rehabilitation serv­
ices must be provided in the most inte­
grated setting possible, consistent with
the informed choice and rehabilitation
needs of the individual.

(3) During the extended evaluation
period, the designated State unit must
develop a written plan for providing
services necessary to make a deter­
mination under paragraph (e)(2)(111) of
this section.

(4) During the extended evaluation
period. the designated State unit pro­
vides only those services that are nec­
essary to make the determinations de­
scribed in paragraph (e)(2)(111) of this
section and terminates extended eval­
uation services when the State unit is
able to make the determinations.

(g) Data for determination of priority
for services under an order of selection. If
the designated State unit is operating
under an order of selection for services.
as provided in §361.36, the State unit
must base its priority assignments
OD-

(1) A review of the data that was de­
veloped under paragraphs (d) and (e) of
this section to make the eligibility de­
termination; and

(2) An assessment of additional data.
to the extent necessary.

(Authority: Sections 7(2)(A), 7(2)(BXii)(1),
7(2)(C), 7(2)(D), 10l(a)(12), 102(a)(1), 102(a}(2),
102(a)(3), 102(a)(4)(A), 102(a)(4)(B), 102(a)(4)(C).
103(a){1), 103(a)(9). 103(a)(10) and 103(a)(14) of
the Act; 29 U.S.C. 705(2){A), 705(2)(B)(1l)(l),
705(2)(C), 705(2)(D), 721(a)(12), 722(a)(1),
722(a){2), 722(a)(3), 7'22(a)(4)(A), 722(a)(4){B),
722(a)(4)(C), 723(a)(1), 723(a)(9), 723(a)(1O) and
723(a)(14»

NarE TO §361.42: Clear and contrlncing evi­
dence means that the designated State unit.
shall have a high degree or certainty before
it can conclude that an indJvlduaJ Is incapa.­
ble of benefiting from services in terms of an
employment outcome. The "clear and con­
vincing" standard constitutes the highest
standard used in our civil system of law and
is to be individually applied on a ca.se-by­
case basis. The term clear means unequivo­
cal. For example, the use of an intelligence
test result alone wouid not constitute clear
and convincing evidence. Clear and con­
vincing evidence might include a description
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of assessments, including situational assess­
ments and supported employment assess­
ments, from serv1ce providers who have con­
cluded that they would be unable to meet
the Individual's needs due to the severIty of
the individual's disability. The demonstra­
tion of "clear and convfncing evidence" must
include, If appropriate, a functional assess­
ment of skill development activities, with
any necessary supports (including asslstive
technology), in real Ufe settings. (S. Rep. No.
S57, l02d Cong., 2d. Sess. 37-38 (1992»

§ 361.43 Procedures for ineligibility de­
termination.

If the State unit determines that an
applicant is ineligible for vocational
rehabilitation services or determines
that an individual receiving services
under an individualized plan for em­
ployment is no longer eligible for serv­
ices, the State unit must---

(a) Make the determination only
after providing an opportuni ty for full
consultation with the individual or, as
appropriate, with the individual's rep­
resentative;

(b) Inform the individual in wr1ting,
supplemented as necessary by other ap~

propriate modes of communication
consistent with the infonned choice of
the individual, of the ineligibility de­
termination, including the reasons for
that determination, the requirements
under this section, and the means by
which the individual may express and
seek remedy for any dissatisfaction, in­
cluding the procedures for review of
State unit personnel determinations in
accordance with §36L57;

(c) Provide the individual with a de­
scription of services available from a
client assistance program established
under 34 CFR part 370 and information
on how to contact that program;

(d) Refer the indJvidual-
(1) To other programs that are part

of the One-Stop service delivery sys­
tem under the Workforce Investment
Act that can address the individual's
training or employment-rela.ted needs;
or

(2) To local extended employment
providers if the ineligIbility determina­
tion is based on a finding that the indi­
vidual is incapable of achieving an em­
ployment outcome as defined in
§361.5(b)(16).

(e) Review within 12 months and an­
nuaUy thereafter if requested by the
individual or, if appropriate, by the in-

34 CFR Ch. III (7-Hl2 Edition)

dividual's representative any ineligi­
bility determination that is based on a
finding that the individual is incapable
of achieving an employment outcome.
This review need not be conducted in
situations in which the individual has
refused it, the individual is no longer
present in the State, the individual's
whereabouts are unknown, or the indi­
vidual's medical condition is rapidly
progressive or terminal.

(AUTHORITY: Sections 12(c), 102(aX5), and
102(c) of the Act; 29 U.S.C. 709(c), 722(aX5),
and 722(c»

[66 FR 4382, Jan. il, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.44 Closure without eligibility de­
termination.

The designated State unit may not
close an applicant's record of services
prior to making an eligibility deter­
mination unless the applicant declines
to participate in, or is unavailable to
complete, an assessment for deter­
milling eligibility and priority for serv­
ices, and the State unit has made a
reasonable number of attempts to con­
tact the applicant or, if appropriate,
the applicant's representative to en­
courage the applicant's participation.

(Authority: Section 12(c) of the Act; 29
U.S.a.709(c»

§ 361.45 Development of the individ­
ualized plan for employment.

(a) General requirements. The State
plan must assure that-

(1) An individualized plan for employ­
ment (!PE) meeting the requirements
of this section and §361.46 is developed
and implemented in a timely manner
for each individual determined to be el­
igible for vocational rehabilitation
services or, if the designated State unit
is operating under an order of selection
in accordance with §361.36, for each eli­
gible individual to whom the State
unit is able to provide services; and

(2) Services will be provided in ac­
cordance with the provisions of the
IPE.

(b) Purpose.
(1) The designated State unit must

conduct an assessment for determining
vocational rehabilitation needs, if ap­
propriate, for each eHgible individual
or, if the State is operating under an
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order of selection, for each eligible in­
dividual to whom the State is able to
provide services. The purpose of this
assessment is to determine the employ­
ment outcome, and the nature and
scope of vocational rehabilitation serv­
ices to be included in the IPE.

(2) The IPE must be designed to
achieve a specific employment out­
come, as defined in §361.5(b)(16), that is
selected by the individual consistent
with the individual's unique strengths,
resources, priorities, concerns, abili­
ties, capabilities, interests, and in­
formed choice.

(0) RequiTed information. The State
unit must provide the following infor­
mation to each eligible individual or,
as appropriate, the individual's rep­
resentative. in writing and. if appro­
priate, in the native language or mode
of communication of the individual or
the individual's representative:

(1) Options for developing an IPE. In­
formation on the available options for
developing the lPE, including the op­
tion that an eligible individual or, as
appropriate, the individual's represent­
ative may develop all or part of the
IPE-

(1) Without assistance from the State
unit or other entity; or

Oi) With assistance from-
(A) A qualified vocational rehabilita­

tion counselor employed by the State
unit;

(B) A qualified vocational rehabilita­
tion counselor who is not employed by
the State unit; or

(0) Resources other than those in
paragraph (A) or (B) of this section.

(2) Additional information. Additional
information to assist the eligible indi­
vidual or, as appropriate, the individ­
ual's representative in developing the
lPE, including-

(1) Information describing the full
range of components that must be in­
cluded in an IPE;

(11) As appropriate to each eligible in­
dividual-

(A) An explanation of agency guide­
lines and criteria for determining an
eligible individual's financial commit­
ments under an IPE;

(B) Information on the availabUity of
assistance in completing State unit
forms required as part of the IPE; and

(0) Additional information that the
eligible individual requests or the
State unit determines to be necessary
to the development of the IPE;

(iii) A description of the rights and
remedies available to the individual,
including, if appropriate, recourse to
the processes described in § 361.57; and

(iv) A description of the availability
of a client assistance program estab­
lished under 34 OFR part 370 and infor­
mation on how to contact the client as­
sistance program.

(d) Mandatory procedures. The des­
ignated State unit must ensure that­

(1) The IPE is a written document
prepared on forms provided by the
State unit;

(2) The IPE is developed and imple­
mented in a manner that gives eligible
individuals the opportunity to exercise
informed choice, consistent with
§ 361.52, in selecting-

(1) The employment outcome, includ­
ing the employment setting;

(ii) The specific vocational rehabili­
tation services needed to achieve the
employment outcome, including tbe
settings in which services will be pro­
vided;

(tii) The entity or entities that will
provide the vocational rehabilitation
services; and

(1v) The methods available for pro­
curing the services;

(3) The IPE is-
(1) Agreed to and signed by the eligi­

ble incllv1dual or, as appropriate, the
individual's representative; and

(ii) Approved and signed by a quali­
fied vocational rehabilitation coun­
selor employed by the designated State
unit;

(4) A copy of the IPE and a copy of
any amendments to the lPE are pro­
vided to the eligible individual or, as
appropriate, to the individual's rep­
resentative, in writing and, if appro­
priate, in the native language or mode
of communication of the individual or,
as appropriate, the individual's rep­
resentative;

(5) The IPE is reviewed at least annu­
ally by a qualified vocational rehabili­
tation counselor and the eligible indi­
vidual or, as appropriate, the individ­
ual's representative to assess the eligi­
ble individual's progress in achieving
the identified employment outcome;
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(6) The IPE is amended, as necessary,
by the individual or, as appropriate,
the individual's representative, in col­
laboration with a representative of the
State unit or a qualified vocational re­
habilitation counselor (to the extent
determined to be appropriate by the in­
dividual), if there are substantive
changes in the employment outcome,
the vocational rehabilitation services
to be provided, or the providers of the
vocational rehabilitation services;

(7) Amendments to the IPE do not
take effect until agreed to and signed
by the eligible individual or, as appro­
priate, the individual'8 representative
and by a qualified vocational rehabili­
tation counselor employed by the des­
ignated State unit; and

(8) An IPE for a student with a dis­
ability receiving special education
services is developed-

(i) In consideration of the student's
IEP; and

(ii) In accordance with the plans,
policies, procedures, and terms of the
interagency agreement required under
§361.22.

(e) Standards for developing the [PE,
The designated State unit must estab­
lish and implement standards for the
prompt development of IPEs for the in­
dividuals identified under paragraph
(a) of this section, including timelines
that take into consideration the needs
of the individuals.

(f) Data [or preparing the [PE,
(1) Preparation without comprehensive

assessment. To the extent possible, the
employment outcome and the nature
and scope of rehabilitation services to
be included in the individual's IPE
must be determined based on the data
used for the assessment of eligibility
and priority for services under §361.42.

(2) Preparation based on comprehensive
assessment.

(i) If additional data are necessary to
determine the employment outcome
and the nature and scope of services to
be included in the IPE of an eligible in­
dividual, the State unit must conduct a
comprehensive assessment of the
unique strengths, resources, priorities,
concerns, abilities, capabilities, inter­
ests, and informed choice, including
the need for supported employment
services, of the eligible individual, in
the most integrated setting possible,
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consistent with the informed choice of
the individual in accordance with the
provisions of §361.5(b)(6)(ii).

(ii) In preparing the comprehensive
assessment, the State unit must use, to
the maximum extent possible and ap­
propriate and in accordance with con­
fidentiality requirements, existing in­
formation that is current as of the date
of the development of the IPE, includ­
ing-

(A) Information available from other
programs and providers, particularly
information used by education officials
and the Social Security Administra­
tion;

(B) Information provided by the indi­
vidual and the individual's family; and

(C) Information obtained under the
assessment for determining the indi­
vidual's eligibility and vocational re­
habilitation needs.

(Authority: Sections 7(2)(B), 10l(a)(9),
102(b)(1), 102(b)(2), 102(c) and 103(a)(1); 29
U.S.C. 705(2)(B), 721(a)(9), 722(b)(1), 722(b)(2),
722(c) and 723(a)(1))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.46 Content of the individualized
plan for employment.

(a) Mandatory components. Regardless
of the approach in §361.45(c)(I) that an
eligible individual selects for purposes
of developing the IPE, each IPE must
include-

(1) A description of the specific em­
ployment outcome, as defined in
§36L5(b)(l6), that is chosen by the eligi­
ble individual and is consistent with
the individual's unique strengths, re­
sources, priorities, concerns, abilities,
capabilities. career interests, and in­
formed choice.

(2) A description of the specific reha­
bilitation services under §361.48 that
are--

(i) Needed to achieve the employ­
ment outcome, including, as appro­
priate, the provision of assistive tech­
nology devices, assistive teclmology
services, and personal assistance serv­
ices, including training in the manage­
ment of those services; and

(ii) Provided in the most integrated
setting that is appropriate for the serv­
ices involved and is consistent with the
informed choice of the eligible indi­
vidual;
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(3) Timelines for the achievement of
the employment outcome and for the
initiation of services;

(4) A description of the entity or en­
tities chosen by the eligible individual
or, as appropriate. the individual's rep­
resentative that wEI provide the voca­
tional rehabilitation services and the
methods used to procure those services;

(5) A description of the criteria that
will be used to evaluate progress to­
ward achievement of the employment
outcome; and

(6) The terms and conditions of the
IPE, including, as appropriate, infor~

mattoD describing-
(i) The responsibilities of the des­

ignated State unit;
(if) The responsibilities of the eligi­

ble individual, including-
(A) The responsibilities the indi­

vidual will assume in relation to
achieving the employment outcome;

(B) If applicable, the extent of the in~

dividual's participation in paying for
the cost of services; and

(C) The responsibility of the indi­
vidual with regard to applying for and
securing comparable services and bene­
fits as described in §361.53; and

(iii) The responsibilities of other en­
tities as the result of arrangements
made pursuant to the comparable serv­
ices or benefits requirements in §361.53.

(b) Supported employment requirements.
An IPE for an individual with a most
significant disability for whom an em­
ployment outcome in a supported em­
ployment setting has been determined
to be appropriate must-

(1) Specify the supported employ­
ment services to be provided by the
designated State unit;

(2) Specify the expected extended
services needed, which may include
natural supports;

(3) Identify tbe source of extended
services or, to the extent that it is not
possible to identify the source of ex­
tended services at the time the IPE is
developed, include a description of the
basis for concluding that there is a rea­
sonable expectation that those sources
will become available;

(4) Provide for periodic monitoring to
ensure that the individual is making
satisfactory progress toward meeting
the weekly work requirement estab-

lished in the IPE by the time of transi­
tion to extended services;

(5) Provide for the coordination of
services provided under an IPE with
services provided under other individ­
ualized plans established under other
Federal or State programs;

(6) To the extent that job skills
training is provided, identify that the
training will be provided on site; and

(7) Include placement in an inte­
grated setting for the maximum num­
ber of hours possible based on the
unique strengths, resources, priorities,
concerns, abilities, capabilities, inter­
ests, and informed choice of individuals
with the most significant disabilities.

(c) Post-employment services. The IPE
for each individual must contain, as de­
termined to be necessary, statements
concerning-

(1) The expected need for post-em­
ployment services prior to closing the
record of services of an individual who
has achieved an employment outcome;

(2) A description of the terms and
conditions for the provision of any
post-employment services; and

(3) If appropriate, a statement of how
post-employment services will be pro­
vided or arranged through other enti­
ties as the result of arrangements
made pursuant to the comparable serv­
ices or benefits requirements in §361.53.

(d) Coordination of services for students
with disabilities who are receiving special
education services. The IPE for a stu­
dent with a disability who is receiving
special education services must be co­
ordinated with the IEP for that indi­
vidual in terms of the goals, objectives,
and services identified in the IEP.

(Approved by the Office of Management and
Budget under control number 182G-OSOO)

(Authority: Sections 101(a)(8), 101(a)(9),
102(b)(3), and 625(b)(6) of the Act; 29 U.S.C.
721(a.)(8), 721(a)(9), 722(b)(3), and 795(k))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.47 Record of services.

(a) The designated State unit must
maintain for each applicant and eligi­
ble individual a record of services that
includes, to the extent pertinent, the
following documentation:
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(1) If an applicant has been deter­
mined to be an eligible individual, doc­
umentation supporting that dete.nn1na­
tlan in accordance with the requIre­
ments under §361.42.

(2) If an applicant or eligible indi­
vidual receiving services under an IPE
has been determined to be ineUgible,
documentation supporting that deter­
mination in accordance with the re­
quirements under §361.43.

(3) Documentation that describes the
justification for closing an applicant's
or eligible individual's record of serv­
ices if that closure is based on reasons
other than ineligibility. including, as
appropriate, documentation indicating
that the State unit has satisfied the re­
Quirements in §361.44.

(4) If an individual has been deter­
mined to be an individual with a sig­
nificant disability or an individual
with a most significant disability, doc­
umentation supporting that determina­
tion.

(5) If an individual with a significant
disability requires an exploration of
abilities, capabilities, and capacity to
perform in realistic work situations
through the use of trial work experi­
ences or, as appropriate, an extended
evaluation to determine whether the
individual is an eligible individual,
documentation supporting the need for,
and the plan relating to, that explo­
ration or, as appropriate, extended
evaluation and documentation regard­
ing the periodic assessments carried
out during the trial work experiences
or, as appropriate, the enended evalua­
tion, in accordance with the requlr&­
ments under §36L42(e) and (0.

(6) The IPE, and any amendments to
the IPE, consistent with the require­
ments under §361.46.

(7) Documentation describing the ex­
tent to which the applicant or eligible
individual exercised informed choice
regarding the provision of assessment
services and the extent to which the el­
igible individual exercised informed
choice in the development oC the IPE
with respect to the selection oC the spe­
cific employment outcome, the speci!1c
vocational rehabUitation services
needed to achieve the employment out­
come, the entity to provide the serv­
ices, the employment setting, the set­
tings in which the services will be pro-
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vided, and the methods to procure the
services.

(8) In the event that an individual's
IPE provides for vocational rehabilita­
tion services in a non-integrated set­
ting, a justification to support the need
Cor the non-integrated settlng.

(9) In the event that an individual ob­
tains competitive employment,
ver!.fjcation that the individual is com­
pensated at or above the minimum
wage and that the individual's wage
and level of benefits are not less than
that customarily paid by the employer
Cor the same or similar work perCormed
by non-disabled individuals in accord­
ance with §361.5(b)(1l)(iI).

(10) In the event an individual
achieves an employment outcome in
which the individual is compensated in
accordance with section 14(c) of the
Fair Labor Standards Act or the des­
ignated State unit closes the record of
services of an individual in extended
employment on the basis that the indi­
vidual is unable to achieve an employ­
ment outcome consistent with
§361.5(b)(l6) or that an eligible Indi­
vidual through informed choice chooses
to remain in extended employment,
documentation oC the results of the an­
nual reviews required under §361.55, of
the individual's input into those re­
views, and of the individual's or, if ap­
propriate, the individual's representa­
tive's acknowledgment that those re­
views were conducted.

(11) Documentation concerning any
action or decision resuJ ting from a re­
Quest by an individual under §361.57 for
a review of determinations made by
designated State unit personnel.

(12) In the event that an applicant or
eligible individual requests under
§361.38(cX4) that documentation in the
record of services be amended and the
documentation is not amended, docu­
mentation of the request.

(13) In the event an individual is re­
Cerred to another program through the
State unit's information and reCerral
system under §361.37, including other
components of the statewide workforce
investment system, documentation on
the nature and scope oC services pro­
vided by the designated State unit to
the individual and on the reCerral
itselC, consistent with the require­
ments of §361.37.
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(14) In the event an individual's
record of service is closed under § 361.56.
documentation that demonstrates the
services provided under the individ­
ual's IPE contributed to the achieve­
ment of the employment outcome.

(15) In the event an individual's
record of service is closed under §361.56,
documentation verifying that the pro­
visions of §361.56 have been satisfied.

(b) The State unit, in consultation
with the State Rehabilitation Council
if the State has a Council, must deter­
mine the type of documentation that
the State unit must maintain for each
applicant and eligible individual in
order to meet the requirements in
paragraph (a) of this section.

(Approved by the Office oC Management and
Budget under control number 182O-{)500)

(Authority: Sections 10l(a)(6), (9), (14), (20)
and 102(a), (b), and (d) of the Act; 29 U.S.C.
721(a)(6), (9), (14), (20) and 722(a),(b), and (d»)

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001J

§361.48 Scope of vocational rehabilita­
tion services for individuals with
disabilities.

As appropriate to the vocational re­
habilitation needs of each individual
and consistent with each individual's
infonned choice, the designated State
unit must ensure that the followi.ng vo­
cational rehabilitation services are
available to assist the individual with
a disability in preparing for, securing,
retaining, or regaining an employment
outcome that is consistent with the in­
dividual's strengths, resources. prior­
ities, concerns, abilities, capabilities,
interests, and informed choice:

(a) Assessment for determining eligi­
bility and priority for services by
qualified personnel, including, if appro­
priate, an assessment by personnel
skilled in rehabilitation technology, in
accordance with §36L42.

(b) Assessment for determining voca­
tional rehabilitation needs by qualified
personnel, including, if approprJate, an
assessment by personnel skUled in re­
habilitation technology, in accordance
with §36L45.

(c) Vocational rehabilitation coun­
seling and guidance, including informa­
tion and support services to assist an
individual in exercising informed
choice in accordance with §361.52.

(d) Referral and other services nec­
essary to assist applicants and eligible
individuals to secure needed services
from other agencies, including other
components of the statewide workforce
investment system, in accordance with
§§361.23. 361.24, and 361.37, and to advise
those individuals about client assist­
ance programs established under 34
CFR part 370.

(e) In accordance with the definition
in §361.5(b)(40), phySical and mental
restoration services, to the extent that
financial support is not readily avail­
able from a source other than the des­
ignated State unit (such as through
health insurance or a comparable serv­
ice or benefit as defined in
§ 361.5(b)(10)).

(0 Vocational and other training
services, including personal and voca­
tional adjustment training, books,
tools, and other training materials, ex­
cept that no training or training serv­
ices in an institution of higher edu­
cation (universities, colleges, commu­
nity or junior colleges, vocational
schools, technical institutes. or hos­
pital schools of nursing) may be paid
for with funds under this part unless
maximum efforts have been made by
the State unit and the individual to se­
cure grant assistance in whole or in
part from other sources to pay for that
training.

(g) Maintenance, in accordance with
the definition of that term in
§361.5(b)(35).

(b) Transportation in connection
with the rendering of any vocational
rehabilitation service and in accord­
ance with the definition of that term in
§ 361.5(b)(57).

(i) Vocational rehabilitation services
to family members, as defined in
§361.5(b)(23). of an applicant or eliglble
individual if necessary to enable the
applicant or eligible individual to
achieve an employment outcome.

(j) Interpreter services, including
sign language and oral interpreter
services, for individuals who are deaf or
hard of hearing and tactile interpreting
services for individuals who are deaf­
blind provided by qualified personnel.

(k) Reader services, rehabilitation
teaching services, and orientation and
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mobility services for individuals who
are blind.

(1) Job-related services, including job
search and placement assistance. job
retention services, follow-up services,
and follow-along services.

(m) Supported employment services
in accordance with the definition of
that term in §361.5(h)(54).

Cn) Personal assistance services in ac­
cordance with the definitioD of that
term in §361.5(b)(39).

(0) Post-employment services in ac­
cordance with the definition of that
term in §361.5(b)(42).

(p) Occupational licenses, tools,
equipment, initial stocks, and supplies.

(q) Rehabilitation technology in ac­
cordance with the definition of that
term in §361.5(b)(45), including vehic­
ular modification, telecommuni­
cations, sensory, and other techno­
logical aids and devices.

(r) Transition services in accordance
with the definition of that term in
§361.5(b)(55).

(8) Technical assistance and other
consultation services to conduct mar~

ket analyses, develop business plans,
and otherwise provide resources, to the
extent those resources are authorized
to be provided through the statewide
workforce investment system, to eligi­
ble individuals who are pursuing self­
employment or telecommuting or es­
tablishing a small business operation
as an employment outcome.

(t) Other goods and services deter­
mined necessary for the individual
with a disability to achieve an employ­
ment outcome.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 103(a) of the Act; 29
U.S.C.723(a)

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.49 Scope of vocational rehabilita­
tion services for groups of individ­
uals with disabilities.

(a) The designated State unit may
also provide for the following voca­
tional rehabilitation services for the
benefit of groups of individuals with
disabilities:

(1) The establishment, development,
or improvement of a public or other
nonprofit commWlity rehabilitation

34 CFR Ch. III (7-1-02 Edition)

program that is used to provide voca­
tional rehabilitation services that pro­
mote integration and competitive em­
ployment, including, Wlder special cir­
cumstances, the construction of a facil­
ity for a public or nonprofit commu­
nity rehabilitation program. Examples
of "special circumstances" include the
destruction by natural disaster of the
only available center serving an area
or a State determination that con­
struction is necessary in a rural area
because no other public agencies or pri~

vate nonprofit organizations are cur­
rently able to provide vocational reha­
bilitation services to individuals.

(2) Telecommunications systems that
have the potential for substantially
improving vocational rehabilitation
service delivery methods and devel­
oping appropriate programming to
meet the particular needs of individ­
uals with disabilities, including tele­
phone, television, video description
services, satellite, tactile-vibratory de­
vices, and similar systems, as appro­
priate.

(3) Special services to provide non­
visual access to information for indi~

viduals who are blind, including the
use of telecommunications, Braille,
sOlUld recordings, or other appropriate
media; captioned television, films, or
video cassettes for individuals who are
deaf or hard of hearing; tactile mate­
rials for individuals who are deaf-blind;
and other special services that provide
information through tactile, vibratory,
auditory, and visual media.

(4) Technical assistance and support
services to businesses that are not sub­
ject to Title I of the Americans with
Disabilities Act of 1990 and that are
seeking to employ individuals with dis­
abilities.

(5) In the case of any small business
enterprise operated by individuals with
significant disabilities under the super~

vision of the designated State unit, in­
cluding enterprises established under
the Randolph-Sheppard program, man­
agement services and supervision pro­
vided by the State unit along with the
acquisition by the State lUlit of vend~

ing facilities or other equipment, ini­
tial stocks and supplies, and initial op­
erating expenses, in accordance with
the following requirements:

308



Off. of Spec. Educ. and Rehab. services, Education §361.50

(1) "Management services and super­
vision" includes inspection, quality
control, consultation. accounting, reg­
ulating, in-service training, and related
services provided on a systematic basis
to support and improve small business
enterprises operated by individuals
with significant disabilities. "Manage­
ment services and supervision" may be
provided throughout the operation of
the small business enterprise.

(ii) "Initial stocks and supplies" in­
cludes those items necessary to the es­
tablishment of a new business enter­
prise during the initial establishment
period, which may not exceed 6
months.

(iii) Costs of establishing a small
business enterprise may include oper­
ational costs during the initial estab­
lishment period, which may not exceed
6 months.

(iv) If the designated State unit pro­
vides for these services. it must ensure
that only individuals with significant
disabilities will be selected to partici­
pate in this supervised program.

(v) If the designated State unit pro­
vides for these services and chooses to
set aside funds from the proceeds of the
operation of the small business enter­
prises. the State unit must maintain a
description of the methods used in set­
ting aside fWHis and the purposes for
which funds are set aside. Funds may
be used only for small business enter­
prises purposes. and benefits that are
provided to operators from set-aside
funds must be provided on an equitable
basis.

(6) Other services that promise to
contribute substantially to the reha­
bilitation of a group of individuals but
that are not related directly to the in­
dividualized plan for employment of
anyone individual. Examples of those
other services might include the pur­
chase or lease of a bus to provide trans­
portation to a group of applicants or
eligible individuals or the purchase of
equipment or instructional materials
that would benefit a group of appli­
cants or eligible individuals.

(7) Consultative and technical assist­
ance services to assist educational
agencies in planning for the transition
of students with disabilities {rom
school to post-school activities, includ­
ing employment.

(b) If the designated State unit pro­
vides for vocational rehabilitation
services for groups of individuals, it
must-

(1) Develop and maintain written
policies covering the nature and scope
of each of the vocational rehabilitation
services it provides and the criteria
under which each service is provided;
and

(2) Maintain information to ensure
the proper and efficient administration
of those services in the fonn and detall
and at the time required by the Sec­
retary, inclUding t.be types of services
provided, the costs of those services,
and, to the extent feasible, estimates of
the numbers of individuals benefiting
from those services.

(Approved by the Off1ce of Management and
Budget under control number 182(j-()500)

(Authority: Sections 12(c), 101(a)(6)(A), and
103(b) oC the Act; 29 U.S.C. 709(c). 721(80)(6),
and 723(b»

(66 FR 4382, Jan. 17. 2001, as amended a.t 66
FR 7253. Jan. 22. 2001]

§ 361.50 Written policies governing the
provision of services (or individuals
with disabilities.

(a) Policies. The State unit must de­
velop and maintain written policies
covering the nature and scope of each
of the vocational rehabilitation serv­
ices specified in §361.48 and the criteria
under which each service is prOVided.
The policies must ensure that the pro­
vision of services is based on the reha­
bilitation needs of each individual as
identified in that individual's IPE and
is consistent with the individual's in­
formed choice. The written policies
may not establish any arbitrary limits
on the nature and scope of vocational
rehabilitation services to be provided
to the individual to achieve an employ­
ment outcome. The policies must be
developed in accordance with the fol­
lowing provisions:

(b) Out-at-State services.
(1) The State unit may establish a

preference for in-State services, pro­
vided that the preference does not ef­
fectively deny an individual a nec­
essary service. If the individual chooses
an out-of-State service at a higher cost
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than an in-State service, if either serv­
ice would meet the individual's reha­
bilitation needs, the designated State
unit is not responsible for those costs
in excess of the cost of the in-State
service.

(2) The State unit may not establish
policies that effectively prohibit the
provision of out-oi-State services.

(0) Payment for services.
(1) The State unit must establish and

maintain written policies to govern the
rates of payment for all purchased vo­
cational rehabilitation services.

(2) The State unit may establish a fee
schedule designed to ensure a reason­
able cost to the program for each serv­
ice, if the schedule is-

(i) Not so low as to effectively deny
an individual a necessary service; and

(ii) Not absolute and permits excep­
tions so that individual needs can be
addressed.

(3) The State unit may not place ab­
solute dollar limits on specific service
categories or on the total services pro­
vided to an individual.

(d) Duration of services.
(1) The State unit may establish rea~

sonable time periods for the provision
of services provided that the time peri­
ods are-

(i) Not so short as to effectively deny
an individual a necessary service; and

(ii) Not absolute and permit excep­
tions so that individual needs can be
addressed.

(2) The State unit may not establish
absolute time limits on the provision
of specific services or on the provision
of services to an individual. The dura­
tion of each service needed by an indi­
vidual must be determined on an indi­
vidual basis and reflected in that indi­
vidual's individualized plan for employ­
ment.

(e) Authorization of services. The State
unit must establish policies related to
the timely authorization of services,
including any conditions under which
verbal authorization can be given.

(Approved by the Office of Management and
Budget under control number 1820-05(0)

(Authority: Sections 12(c) and 101(a)(6) of the
Act and 29 U.S.C. 709(c) and 721(a)(6»

(66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]
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§ 361.51 Standards for facilities and
providers of services.

(a) Accessibility of facilities. The State
plan must assure that any facility used
in cOIUlection with the delivery of vo­
cational rehabilitation services under
this part meets program accessibility
requirements consistent with the re­
quirements, as applicable. of the Archi­
tectural Barriers Act of 1968, the Amer­
icans with Disabilities Act of 1990, sec­
tion 504 of the Act, and the regulations
implementing these laws.

(b) Affirmative action. The State plan
must assure that community rehabili­
tation programs that receive assist­
ance under part B of Title I of the Act
take affirmative action to employ and
advance in employment qualified indi­
viduals with disabilities covered under
and on the same terms and conditions
as in section 503 of the Act.

(c) Special communication needs per­
sonnel. The designated State unit must
ensure that providers of vocational re­
habilitation services are able to com­
municate-

(1) In the native language of appli­
cants and eligible individuals who have
limited English speaking ability; and

(2) By using appropriate modes of
communication used by applicants and
eligible individuals.

(Approved by the Office of Management and
Budget under control number 1820-05(0)

(Authority: Sections 12(c) and 101(a)(6)(B)
and (0) of the Act; 29 U.S.C. 709(c) and
721(a)(6)(B) and (C»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.52 Informed choice.

(a) General provision. The State plan
must assure that applicants and eligi­
ble individuals or, as appropriate, their
representatives are provided informa­
tion and support services to assist ap­
plicants and eligible individuals in ex­
ercising informed choice throughout
the rehabilitation process consistent
with the provisions of section l02(d) of
the Act and the requirements of this
section.

(b) Written policies and procedures. The
designated State unit, in consultation
with its State Rehabilitation Council,
if it has a Council, must develop and
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implement written policies and proce­
dures that enable an applicant or eligi­
ble individual to exercise informed
choice throughout the vocational reha­
bilitation process. These policies and
procedures must provide for-

(1) Informing eacb applicant and eli­
gible individual (including students
with disabilities who are making the
transition from programs under the re­
sponsibility of an educational agency
to programs under the responsibility of
the designated State unit), through ap­
propriate modes of communication,
about the availability of and opportu­
nities to exercise informed choice, in­
cluding the availability of support
services for individuals with cognitive
or other disabilities who require assist­
ance in exercising informed choice
throughout the vocational rehabilita­
tion process;

(2) Assisting applicants and eligible
individuals in exercising informed
choice in decisions related to the provi­
sion of assessment services;

(3) Developing and implementing
flexible procurement policies and
methods that facilitate the provision of
vocational rehabilitation services and
that afford eligible individuals mean­
ingful choices among the methods used
to procure vocational rehabilitation
services;

(4) Assisting eligible individuals or,
as appropriate, the individuals' rep­
resentatives in acquiring information
that enables them to exercise informed
choice in the development of their
IPEs with respect to the selection of
the--

(i) Employment outcome;
(ii) Specific vocational rehabilitation

services needed to achieve the employ­
ment outcome;

(iii) Entity that will provide the serv­
ices;

(tv) Employment setting and the set­
tings in which the services will be pro­
vided; and

(v) Methods available for procuring
the services; and

(5) Ensuring that the availability and
scope of informed choice is consistent
with the obligations of the designated
State agency under this part.

(c) Information and assistance in the
selection of vocational rehabilitation serv-

ices and service providers. In assisting an
applicant and eligible individual in ex­
ercising informed choice during the as­
sessment for determining eligibility
and vocational rehabilitation needs
and during development of the IPE, the
designated State unit must provide the
individual or the individual's rep­
resentative, or assist the individual or
the individual's representative in ac­
quiring, information necessary to
make an informed choice about the
specific vocational rehabilitation serv­
ices, including the providers of those
services, that are needed to achieve the
individual's employment outcome.
This information must include, at a
minimum, information relating to
the--

(1) Cost, accessibility, and duration
of potential services;

(2) Consumer satisfaction with those
services to the extent that information
relating to consumer satisfaction is
available;

(3) Qualifications of potential service
providers;

(4) Types of services offered by the
potential providers;

(5) Degree to which services are pro­
vided in integrated settings; and

(6) Outcomes achieved by individuals
working with service providers, to the
extent that such information is avail­
able.

(d) Methods or sources of information.
In providing or assisting the individual
or the individual's representative in ac­
quiring the information required under
paragraph (c) of this section, the State
unit may use, but is not limited to, the
following methods or sources of infor­
mation:

(1) Lists of services and service pro­
viders.

(2) Periodic consumer satisfaction
surveys and reports.

(3) Referrals to other consumers, con­
sumer groups, or disability advisory
councils qualified to discuss the serv­
ices or service providers.

(4) Relevant accreditation, certifi­
cation, or other information relating
to the qualifications of service pro­
viders.
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(5) Opportunities for individuals to
visit or experience various work and
service provider settings.
(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections 12(0), lOl(a)(19);
l02(b)(2)(B) and 102(d) of the Act; 29 U.S.C.
709(0), 721(a)(19); 722(b)(2)(B) and 722(d))

(66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.53 Comparable services and ben­
efits.

(a) Determination of availability. The
State plan must assure that prior to
providing any vocational rehabilita­
tion services, except those services
listed in paragraph (b) of this section,
to an eligible individual, or to mem­
bers of the individual's family. the
State unit must determine whether
comparable services and benefits, as
defined in §361.5(b)(10), exist under any
other program and whether those serv­
ices and benefits are available to the
individual unless such a determination
would interrupt or delay-

(1) The progress of the individual to­
ward achieving the employment out­
come identified in the individualized
plan for employment;

(2) An immediate job placement; or
(3) The provision of vocational reha­

bilitation services to any individual
who is determined to be at extreme
medical risk, based on medical evi­
dence provided by an appropriate quali­
fied medical professional.

(b) Exempt services. The following vo­
cational rehabilitation services de­
scribed in §361.48(a) are exempt from a
determination of the availability of
comparable services and benefits under
paragraph (a) of this section:

(1) Assessment for determining eligi­
bility and vocational rehabilitation
needs.

(2) Counseling and guidance, includ­
ing information and support services to
assist an individual in exercising in­
formed choice.

(3) Referral and other services to se­
cure needed services from other agen­
cies, including other components of the
statewide workforce investment sys­
tem, if those services are not available
under this part.

(4) Job-related services, including job
search and placement assistance, iob
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retention services, follow-up services,
and follow-along services.

(5) Rehabilitation technology, includ­
ing telecommunications, sensory, and
other technological aids and devices.

(6) Post-employment services con­
sisting of the services listed under
paragraphs (b)(1) through (5) of this
section.

(c) Provision of services.
(1) If comparable services or benefits

exist under any other program and are
available to the individual at the time
needed to ensure the progress of the in­
dividual toward achieving the employ­
ment outcome in the individual's IPE,
the designated State WIit must use
those comparable services or benefits
to meet, in whole or part, the costs of
the vocational rehabilitation services.

(2) If comparable services or benefits
exist under any other program, but are
not available to the individual at the
time needed to ensure the progress of
the individual toward achieving the
employment outcome in the individ­
ual's IPE, the designated State unit
must provide vocational rehabilitation
services until those comparable serv­
ices and benefits become available.

(d) Interagency coordination.
(1) The State plan must assure that

the Governor, in consultation with the
entity in the State responsible for the
vocational rehabilitation program and
other appropriate agencies, will ensure
that an interagency agreement or
other mechanism for interagency co­
ordination takes effect between the
designated State vocational rehabilita­
tion unit and any appropriate public
entity, including the State entity re­
sponsible for administering the State
medicaid program, a public institution
of higher education, and a component
of the statewide workforce investment
system, to ensure the provision of vo­
cational rehabilitation services (other
than those services listed in paragraph
(b) of this section) that are included in
the IPE, including the provision of
those vocational rehabilitation serv­
ices during the pendency of any inter­
agency dispute in accordance with the
provisions of paragraph (d)(3)(iii) of
this section.
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(2) The Governor may meet the re­
quirements of paragraph (d)(l) of this
section through-

(i) A State statute or regulation;
(ii) A signed agreement between the

respective officials of the public enti­
ties that clearly identifies the respon­
sibilities of each public entity for the
provision of the services; or

(iii) Another appropriate mechanism
as determined by the designated State
vocational rehabilitation unit.

(3) The interagency agreement or
other mechanism for interagency co­
ordination must include the following:

(i) Agency financial responsibility. An
identification of, or description of a
method for defining, the financial re­
sponsibility of the public entity for
providing the vocational rehabilitation
services other than those listed in
paragraph (b) of this section and a pro­
vision stating the financial responsi­
bility of the public entity for providing
those services.

(ii) Conditions, terms, and procedures of
reimbursement. Information specifying
the conditions, terms, and procedures
under which the designated State unit
must be reimbursed by the other public
entities for providing vocational reha­
bilitation services based on the terms
of the interagency agreement or other
mechanism for interagency coordina­
tion.

(iii) Interagency disputes. Information
specifying procedures for resolving
interagency disputes under the inter­
agency agreement or other mechanism
for interagency coordination, including
procedures under which the designated
State unit may initiate proceedings to
secure reimbursement from other pub­
lic entities or otherwise implement the
provisions of the agreement or mecha­
nism.

(iv) Procedures for coordination of serv­
ices. Information specifying policies
and procedures for public entities to
determine and identify interagency co­
ordination responsibilities of each pub­
lic entity to promote the coordination
and timely delivery of vocational reha­
bilitation services other than those
listed in paragraph (b) of this section.

(e) Responsibilities under other law.
(1) If a public entity (other than the

designated State unit) is obligated
under Federal law (such as the Ameri-

cans with Disabilities Act, section 504
of the Act, or section 188 of the Work­
force Investment Act) or State law, or
assigned responsibility under State
policy or an interagency agreement es­
tablished under this section, to provide
or pay for any services considered to be
vocational rehabilitation services (e.g.,
interpreter services under §361.48(j)),
other than those services listed in
paragraph (b) of this section, the public
entity must fulfill that obligation or
responsibility through-

(i) The terms of the interagency
agreement or other requirements of
this section;

(it) Providing or paying for the serv­
ice directly or by contract; or

(iii) Other arrangement.
(2) If a public entity other than the

designated State unit fails to provide
or pay for vocational rehabilitation
services for an eligible individual as es­
tablished under this section, the des­
ignated State unit must provide or pay
for those services to the individual and
may claim reimbursement for the serv­
ices from the public entity that failed
to provide or pay for those services.
The public entity must reimburse the
designated State unit pursuant to the
terms of the interagency agreement or
other mechanism described in para­
graph (d) of this section in accordance
with the procedures established in the
agreement or mechanism pursuant to
paragraph (d)(3)(ii) of this section.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections 12(c) and 101(a)(8) of the
Act; 29 U.S.C. 709(c) and 721(a)(8»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.54 Participation of individuals in
cost of services based on financial
need.

(a) No Federal requirement. There is no
Federal requirement that the financial
need of individuals be considered in the
provision of vocational rehabilitation
services.

(b) State unit requirements.
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(1) The State unit may choose to con­
sider the financial need of eligible indi­
viduals or individuals who are receiv­
ing services through trial work experi­
ences under §361.42(e) or during an ex­
tended evaluation under §361.42(f) for
purposes of determining the extent of
their participation in the costs of voca­
tional rehabilitation services, other
than those services identified in para­
graph (b)(3) of this section.

(2) If the State unit chooses to con­
sider financial need-

(1) It must maintain written poli­
cies-

(A) Explaining the method for deter­
mining the financial need of an eligible
individual; and

(B) Specifying the types of voca­
tional rehabilitation services for which
the unit has established a financial
needs test;

(ii) The policies must be applied uni­
formly to all individuals in similar cir­
cumstances;

(iii) The policies may require dif­
ferent levels of need for different geo­
graphic regions in the State, but must
be applied uniformly to all individuals
within each geographic region; and

(iv) The policies must ensure that the
level of an individual's participation in
the cost of vocational rehabilitation
services is--

(A) Reasonable;
(B) Based on the individual's finan­

cial need, including consideration of
any disability-related expenses paid by
the individual; and

(C) Not so high as to effectively deny
the individual a necessary service.

(3) The designated State unit may
not apply a financial needs test, or re­
quire the financial participation of the
individual-

(i) As a condition for furnishing the
following vocational rehabilitation
services:

(A) Assessment for determining eligi­
bility and priority for services under
§361.48(a), except those non-assessment
services that are provided to an indi­
vidual with a significant disability dur­
ing either an exploration of the indi­
vidual's abilities, capabilities, and ca­
pacity to perform in work situations
through the use of trial work experi­
ences under §361.42(e) or an extended
evaluation under §361.42(f).
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(B) Assessment for determining voca­
tional rehabilitation needs under
§361.48(b).

(C) Vocational rehabilitation coun­
seling and guidance under §361.48(c).

(D) Referral and other services under
§361.48(d).

(E) Job-related services under
§ 361.48(1).

(F) Personal assistance services
under § 361.48(n).

(G) Any auxiliary aid or service (e.g.,
interpreter services under §361.48(j),
reader services under §361.48(k» that
an individual with a disability requires
under section 504 of the Act (29 U .S.C.
794) or the Americans with Disabilities
Act (42 U.S.C. 12101, et seq.), or regula­
tions implementing those laws, in
order for the individual to participate
in the VR program as authorized under
this part; or

(it) As a condition for furnishing any
vocational rehabilitation service if the
individual in need of the service has
been determined eligible for Social Se­
curity benefits under Titles II or XVI
of the Social Security Act.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 12(c) of the Act; 29
U.S.C.709(c)

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.55 Annual review of individuals
in extended employment and other
employment under special certifi­
cate provisions of the Fair Labor
Standards Act.

(a) The State plan must assure that
the designated State unit conducts an
arumal review and reevaluation in ac­
cordance with the requirements in
paragraph (b) of this section for an in­
dividual with a disability served under
this part-

(1) Who has achieved an employment
outcome in which the individual is
compensated in accordance with sec­
tion 14(c) of the Fair Labor Standards
Act; or

(2) Whose record of services is closed
while the individual is in extended em­
ployment on the basis that the indi­
vidual is unable to achieve an employ­
ment outcome consistent with
§ 361.5(b)(16) or that the individual
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made an informed choice to remain in
extended employment.

(b) For each individual with a dis­
ability who meets the criteria in para­
graph (a) of this section, the designated
State unit must-

(1) Annually review and reevaluate
the status of each individual for 2 years
after the individual's record of services
is closed (and thereafter if requested by
the individual or, if appropriate, the in­
dividual's representative) to determine
the interests, priorities, and needs of
the individual with respect to competi­
tive employment or training for com­
petitive employment;

(2) Enable the individual or, if appro­
priate, the individual's representative
to provide input into the review and re­
evaluation and must document that
input in the record of services. con­
sistent with §361.47(a)(lO), with the in­
dividual's or, as appropriate, the indi­
vidual's representative's signed ac­
knowledgment that the review and re­
evaluation have been conducted; and

(3) Make maximum efforts, including
identifying and providing vocational
rehabilitation services. reasonable ac­
commodations, and other necessary
support services, to assist the indi­
vidual in engaging in competitive em­
ployment as defined in §361.5(b)(1l).

(AUTHORITY; Sections 12(c) and 101(a)(14) of
the Act; 29 U.S.C. 709(c) and 721(a)(14»

[66 FR 7253, Jan. 22. 2OO1J

§ 361.56 Requirements for closing the
record of services of an individual
who has achieved an employment
outcome.

The record of services of an indi­
vidual who has achieved an employ­
ment outcome may be closed only if all
of the following requirements are met:

(a) Employment outcome achieved. The
individual has achieved the employ­
ment outcome that Is described in the
individual's IPE in accordance with
§361.46(a)(I) and is consistent with the
individual's strengths, resources, prior­
ities, concerns, abilities, capabilities,
interests, and informed choice.

(b) Employment outcome maintained.
The individual has maintained the em­
ployment outcome for an appropriate
period of time, but not less than 90
days, necessary to ensure the stability
of the employment outcome, and the

individual no longer needs vocational
rehabilitation services.

(c) Satisfactory outcome. At the end of
the appropriate period under paragraph
(b) of this section, the individual and
the qualified rehabilitation counselor
employed by the designated State unit
consider the employment outcome to
be satisfactory and agree that the indi­
vidual is performing well in the em­
ployment.

(d) Post-employment services. The indi­
vidual is informed through appropriate
modes of communication of the avail­
ability of post-Bmployment services.

(Authority; Sections l2(c). 101(a)(6), and
106(a)(2) or the Act; 29 U.S.O. 711(c), 721(aX6),
and 726(aX2»

[66 FR 4382, Ja.n. 17. 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.57 Review of determinations
made by designated State unit per­
sonnel.

(a) Procedures. The designated State
unit must develop and implement pro­
cedures to ensure that an applicant or
eligible individual who is dissatisfied
with any determination made by per­
sonnel of the designated State unit
that affects the provision of vocational
rehabilitation services may request, or,
if appropriate, may request through
the individual's representative, a time­
ly review of that determination. The
procedW'es must be in accordance with
paragraphs (b) through (k) of this sec­
tion:

(b) General requirements.
(1) Notification. Procedures estab­

lished by the State unit under this sec­
tion must provide an applicant or eligi­
ble individual or, as appropriate, the
individual's representative notice of-

(i) The right to obtain review of
State unit determinations that affect
the provision of vocational rehabilita­
tion services through an impartial due
process hearing under paragraph (e) of
this sectton;

(ii) The right to pursue mediation
under paragraph (d) of this section
with respect to determinations made
by designated State unit personnel
that affect the provision of vocational
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rehabilitation services to an applicant
or eligible individual;

(iii) The names and addresses of indi­
viduals with whom requests for medi­
ation or due process hearings may be
filed;

(iv) The manner in which a mediator
or impartial hearing officer may be se­
lected consistent with the require­
ments of paragraphs (d) and (f) of this
section; and

(v) The availability of the client as­
sistance program, established under 34
CFR part 370, to assist the applicant or
eligible individual during mediation
sessions or impartial due process hear­
ings.

(2) Timing. Notice described in para­
graph (b)(l) of this section must be pro­
vided in writing-

0) At the time the individual applies
for vocational rehabilitation services
under this part;

(ii) At the time the individual is as­
signed to a category in the State's
order of selection, if the State has es~

tablished an order of selection under
§ 361.36;

(iii) At the time the IPE is developed;
and

(iv) Whenever vocational rehabilita­
tion services for an individual are re­
duced, suspended, or terminated.

(3) Evidence and representation. Proce­
dures established WIder this section
must--

(i) Provide an applicant or eligible
individual or, as appropriate, the indi­
vidual's representative with an oppor­
tunity to submit during mediation ses­
sions or due process hearings evidence
and other information that supports
the applicant's or eligible individual's
position; and

(ii) Allow an applicant or eligible in­
dividual to be represented during medi­
ation sessions or due process hearings
by counselor other advocate selected
by the applicant or eligible individual.

(4) Impact on provision of services. The
State unit may not institute a suspen­
sion, reduction, or termination of voca­
tional rehabilitation services being
provided to an applicant or eligible in­
dividual, including evaluation and as­
sessment services and IPE develop­
ment, pending a resolution through
mediation, pending a decision by a
hearing officer or reviewing official, or
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pending informal resolution under this
section unless-

(i) The individual or, in appropriate
cases, the individual's representative
requests a suspension, reduction, or
termination of services; or

(ii) The State agency has evidence
that the services have been obtained
through misrepresentation, fraud, col­
lusion, or criminal conduct on the part
of the individual or the individual's
representative.

(5) Ineligibility. Applicants who are
found ineligible for vocational rehabili­
tation services and previously eligible
individuals who are determined to be
no longer eligible for vocational reha­
bilitation services pursuant to §361.43
are permitted to challenge the deter­
minations of ineligibility under the
procedures described in this section.

(c) Informal dispute resolution. The
State unit may develop an informal
process for resolving a request for re­
view without conducting mediation or
a formal hearing. A State's informal
process must not be used to deny the
right of an applicant or eligible indi­
vidual to a hearing under paragraph (e)
of this section or any other right pro­
vided under this part, including the
right to pursue mediation under para­
graph (d) of this section. If informal
resolution Wlder this paragraph or me­
diation under paragraph (d) of this sec~

tion is not successful in resolving the
dispute within the time period estab­
lished under paragraph (e)(I) of this
section, a formal hearing must be con­
ducted within that same time period,
unless the parties agree to a specific
extension of time.

(d) Mediation.
(1) The State must establish and im­

plement procedures, as required under
paragraph (b){l)(ii) of this section, to
allow an applicant or eligible indi­
vidual and the State unit to resolve
disputes involving State unit deter~

minations that affect the provision of
vocational rehabilitation services
through a mediation process that must
be made available, at a minimum,
whenever an applicant or eligible indi­
vidual or, as appropriate, the individ~

ual's representative requests an impar­
tial due process hearing under this sec­
tion.
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(2) Mediation procedures established
by the State unit under paragraph (d)
must ensure that-

(1) Participation in the mediation
process is voluntary on the part of the
applicant or eligible individual, as ap­
propriate, and on the part of the State
unit;

(it) Use of the mediation process is
not used to deny or delay the appli­
cant's or eligible individual's right to
pursue resolution of the dispute
through an impartial hearing held
within the time period specified in
paragraph (e)(1) of this section or any
other rights provided under this part.
At any point during the mediation
process, either party or the mediator
may elect to terminate the mediation.
In the event mediation is terminated,
either party may pursue resolution
through an impartial bearing;

(iii) The mediation process is con­
ducted by a qualified and impartial me­
diator, as defined 1n §361.5(b)(43), who
must be selected from a list of quali­
fied and impartial mediators main­
tained by the State-

(A) On a random basis;
(B) By agreement between the direc­

tor of the designated State unit and
the applicant or eligible individual or,
as appropriate, the individual's rep­
resentative; or

(C) In accordance with a procedure
established in the State for assigning
mediators, provided this procedure en­
sures the neutrality of the mediator as­
signed; and

(tv) Mediation sessions are scheduled
and conducted in a timely manner and
are held in a location and manner that
is convenient to the parties to the dis­
pute.

(3) Discussions that occur during the
mediation process must be kept con­
fidential and may not be used as evi­
dence in any subsequent due process
hearings or civil proceedings, and the
parties to the mediation process may
be required to sign a confidentiality
pledge prior to the commencement of
the process.

(4) An agreement reached by the par­
ties to the dispute in the mediation
process must be described in a written
mediation agreement that is developed
by the parties with the assistance of
the qualified and impartial mediator

and signed by both parties. Copies of
the agreement must be sent to both
parties.

(5) The costs of the mediation process
must be paid by the State. The State is
not required to pay for any costs re­
lated to the representation of an appli­
cant or eligible individual authorized
under paragraph (b)(3)(ii) of this sec­
tion.

(e) Impartial due process hearings. The
State unit must establish and imple­
ment formal review procedures, as re­
quired under paragraph (b)(l)(i) of this
section, that provide that-

(1) A hearing conducted by an impar­
tial hearing officer, selected in accord­
ance with paragraph (0 of this section,
must be held within 60 days of an appli­
cant's or eligible individual's request
for review of a determination made by
personnel of the State unit that affects
the provision of vocational rehabilita­
tion services to tbe individual, unless
informal resolution or a mediation
agreement is achieved prior to the 60th
day or the parties agree to a specific
extension of time;

(2) In addition to the rights described
in paragraph (b)(3) of this section, the
applicant or eligible individual or, if
appropriate, the individual's represent­
ative must be given the opportunity to
present witnesses during the hearing
and to examine all witnesses and other
relevant sources of information and
evidence;

(3) The impartial hearing officer
must-

(1) Make a decision based on the pro­
visions of the approved State plan, the
Act, Federal vocational rehabilitation
regulations, and State regulations and
policies that are consistent with Fed­
eral requirements; and

(ii) Provide to the individual or, if
appropriate, the individual's represent­
ative and to the State unit a full writ­
ten report of the findings and grounds
for the decision within 30 days of the
completion of the bearing; and

(4) The hearing officer's decision is
final, except that a party may request
an impartial review under paragraph
(g)(l) of this section if the State has es­
tablished procedures for that review,
and a party involved in a hearing may
bring a civil action under paragraph (1)
of this section.
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(0 Selection of impartial hearing offi­
cers. The impartial hearing officer for a
particular case must be selected-

(1) From a list of qualified impartial
hearing officers maintained by the
State unit. Impartial hearing officers
included on the list must b&-

(1) Identified by the State unit if the
State unit is an independent commis­
sion; or

(il) Jointly identified by the State
unit and the State Rehabilitation
Council if the State has a Council; and

(2)(1) On a random basis; or
(11) By agreement between the direc­

tor of the designated State unit and
the applicant or eligible individual or,
as appropriate, the individual's rep­
resentative.

(g) Administrative review of hearing of­
ficer's decision. The State may establish
procedures to enable a party who is dis­
satisfied with the decision of the im­
partial hearing officer to seek an im­
partial administrative review of the de­
cision under paragraph (e)(3) of this
section in accordance with the fol­
lowing requirements:

(1) A request for administrative re­
view under paragraph (g) of this sec­
tion must be made within 20 days of
the mailing of the impartial hearing
officer's decision.

(2) Administrative review of the hear­
ing officer's decision must be con­
ducted by-

(1) The chief official of the designated
State agency if the State has estab­
lished both a designated State agency
and a designated State unit under
§361.13(b); or

(it) An official from the office of the
Governor.

(3) The reviewing official described in
paragraph (g)(2)(i) of this section-

(1) Provides both parties witb an op­
portunity to submit additional evi­
dence and information relevant to a
final decision concerning the matter
under review;

(ii) May not overturn or modify the
hearing officer's decision, or any part
of that decision, that supports the posi­
tion of the applicant or eligible indi­
vidual unless the reviewing official
concludes, based on clear and con­
vincing evidence, that the decision of
the impartial hearing officer is clearly
erroneous on the basis of being con-

34 CFR Ch. III (7-1-02 Edition)

trary to the approved State plan, the
Act, Federal vocational rehabili tation
regulations, or State regulations and
policies that are consistent with Fed­
eral requirements;

(iii) Makes an independent, final de­
cision following a review of the entire
hearing record and provides the deci­
sion in writing, including a full report
of the findings and the statutory, regu­
latory, or policy grounds for the deci­
sion, to the applicant or eligible indi­
vidual or, as appropriate, the individ­
ual's representative and to the State
uni t within 30 days of the request for
administrative review under paragraph
(g)(l) of this section; and

(iv) May not delegate the responsi­
bility for making the final decision
under paragraph (g) of this section to
any officer or employee of the des­
ignated State unit.

(4) The reviewing official's decision
under paragraph (g) of this section is
final unless either party brings a civil
action under paragraph (i) of this sec­
tion.

(h) Implementation of final decisions. If
a party brings a civil action under
paragraph (h) of this section to chal­
lenge the final decision of a hearing of­
ficer under paragraph (e) of this section
or to challenge the final decision of a
State reviewing official under para­
graph (g) of this section, the final deci­
sion of the hearing officer or State re­
viewing official must be implemented
pending review by the court.

(1) Civil action.
(1) Any party who disagrees with the

find.ings and decision of an impartial
hearing officer under paragraph (e) of
this section in a State that has not es­
tablished administrative review proce­
dures under paragraph (g) of this sec­
tion and any party who disagrees with
the [mdings and decision under para­
graph (g)(3)(iii) of this section have a
right to bring a civil action with re­
spect to the matter in dispute. The ac­
tion may be brought in any State court
of competent jurisdiction or in a dis­
trict court of the United States of com­
petent jurisdiction without regard to
the amount in controversy.

(2) In any action brought under para­
graph (i) of this sectioD, the court-

(i) Receives the records related to the
impartial due process hearing and the
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records related to the administrative
review process, if applicable;

(ii) Hears additional evidence at the
request of a party; and

(iii) Basing its decision on the pre­
ponderance of the evidence, grants the
relief that the court determines to be
appropriate.

(j) State fair hearing board. A fair
hearing board as defined in §361.5(b)(22)
is authorized to carry out the respon­
sibilities of the impartial hearing offi­
cer under paragraph (e) of this section
in accordance with the following cri­
teria:

(1) The fair hearing board may con­
duct due process hearings either collec­
tively or by assigning responsibility for
conducting the hearing to one or more
members of the fair hearing board.

(2) The final decision issued by the
fair hearing board following a hearing
under paragraph (j)(1) of this section
must be made collectively by, or by a
majority vote of, the fair hearing
board.

(3) The provisions of paragraphs
(b) (1), (2), and (3) of this section that
relate to due process hearings and of
paragraphs (e), (f), (g), and (h) of this
section do not apply to fair hearing
boards under this paragraph (j).

(k) Data collection.
(1) The director of the designated

State unit must collect and submit, at
a minimum, the following data to the
Commissioner of the Rehabilitation
Services Administration (RSA) for in­
clusion each year in the annual report
to Congress under section 13 of the Act:

(i) A copy of the standards used by
State reviewing officials for reviewing
decisions made by impartial hearing
officers under this section.

(ii) The number of mediations held,
including the number of mediation
agreements reached.

(iii) The number of hearings and re­
views sought from impartial hearing
officers and State reviewing officials.
including the type of complaints and
the issues involved.

(iv) The number of hearing officer de­
cisions that were not reviewed by ad­
ministrative reviewing officials.

(v) The number of hearing decisions
that were reviewed by State reviewing
officials and, based on these reviews,

the number of hearing decisions that
were--

(A) Sustained in favor of an applicant
or eligible individual;

(B) Sustained in favor of the des­
ignated State unit;

(0) Reversed in whole or in part in
favor of the applicant or eligible indi­
vidual; and

(D) Reversed in whole or in part in
favor of the State unit.

(2) The State unit director also must
collect and submit to the Commis­
sioner of RSA copies of all final deci­
sions issued by impartial hearing offi­
cers under paragraph (e) of this section
and by State review officials under
paragraph (g) of this section.

(3) The confidentiality of records of
applicants and eligible individuals
maintained by the State unit may not
preclude the access of the RSA Com­
missioner to those records for the pur­
poses described in this section.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 102(c) of the Act; 29
U.S.C.722(c))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

Subpart C-Financing of State Va­
catianal Rehabilitatian Pro­
grams

§ 361.60 Matching requirements.

(a) Federal share.
(1) General. Except as provided in

paragraph (a)(2) of this section, the
Federal share for expenditures made by
the State under the State plan, includ­
ing expenditures for the provision of
vocational rehabilitation services and
the administration of the State plan, is
78.7 percent.

(2) Construction projects. The Federal
share for expenditures made for the
construction of a facility for commu­
nity rehabilitation program purposes
may not be more than 50 percent of the
total cost of the project.

(b) Non-Federal share.
(1) General. Except as provided in

paragraph (b)(2) and (3) of this section,
expenditures made under the State
plan to meet the non-Federal share
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under this section must be consistent
with the provisions of 34 CFR 80.24.

(2) Third party in-kind contributions.
Third party in-kind contributions spec­
ified in 34 CFR 80.24(a)(2) may not be
used to meet the non-Federal share
under this section.

(3) Contributions by private entities.
Expenditures made from contributions
by private organizations, agencies. or
individuals that are deposited in the
account of the State agency or sale
local agency in accordance with State
law and that are earmarked, under a
condition imposed by the contributor,
may be used as part of the non-Federal
share under this section if the funds
are earmarked for-

(1) Meeting in whole or in part the
State's share for establishing a com­
munity rehabilitation program or con­
structing a particular facility for com­
munity rehabilitation program pur­
poses;

(11) Particular geographic areas with­
in the State for any purpose under the
State plan, other than those described
in paragraph (b)(3)(i) of this section, in
accordance with the following criteria:

(A) Before funds that are earmarked
for a particular geographic area may be
used as part of the non-Federal share,
the State must notify the Secretary
that the State cannot provide tbe full
non-Federal share without using these
funds.

(B) Funds that are earmarked for a
particular geographic area may be used
as part of the non-Federal share with­
out requesting a waiver of
statewideness under §361.26.

(0) Except as provided in paragraph
(b)(3)(i) of this section, all Federal
funds must be used on a statewide basis
consistent with §361.25, unless a waiver
of statewideness Is obtained under
§361.26; and

(iii) Any other purpose under the
State plan, provided tbe expenditures
do not benefi t in any way the donor, an
individual to whom the donor is related
by blood or marriage or with whom the
donor has a close personal relationship,
or an individual. entity, or organiza­
tion with whom the donor shares a fi­
nancial interest. The Secretary does
not consider a donor's receipt from the
State unit of a grant, subgrant, or con­
tract with funds allotted under this

34 CFR Ch. III (7-1-{)2 Edition)

part to be a banefit for the purposes of
this paragraph if the grant, subgrant,
or contract is awarded under the
State's regular competitive procedures.

(Authority: Sections 7(14), 101(a)(3), 101(a)(4)
and 104 of the Act: 29 U.S.C. 706(14), 721(a)(3),
721(a)(4) and 724»

Example [or paragraph (b)(3): Contributions
may be earmarked In accordance with
§361.60(b)(3Xill) for providing particuJar serv­
ices (e.g., rebabilitatlon technology serv­
ices); serving individuals with certain types
of d1sabUities (e.g., individuals who are
blind), consistent with the State's order of
selectioD, if applicable; providing serv1ces to
special groups that State or Federal law per·
mite t.o be targeted for services (e.g., etu·
dents with disabiJitles who are receiving spe­
cia) education services), consistent with the
State's order of selection, if applicable; or
carrying out particular types of administra­
tive activities permissible under State law,
Contributions also may be restricted to par­
ticular geographic areas to increase services
or expand the scope of services that are
available statewide under tbe State plan in
accordance witb the requirements in
§36L60(b)(3)(ii).

(Approved by the Office of Management and
Budget under control number 1820-05(0)

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.61 Limitation on use of funds for
CODstruction expenditures.

No more than 10 percent of a State's
allotment for any fiscal year under sec­
tion 110 of the Act may be spent on the
construction of facilities for commu­
nity rehabilitation program purposes.

(Authority: Section 101(a)(17)(A) of the Act;
29 U.S.C. 721(a)(l7)(A»S

§ 361.62 Maintenance of effort require­
meots.

(a) General requirements.
(1) The Secretary reduces the amount

otherwise payable to a State for a fis­
cal year by the amount by which the
total expenditures from non-Federal
sources under the State plan for the
previous fiscal year were less than the
total of those expenditures for the fis­
cal year 2 years prior to the previous
fiscal year.

Example: For fiscal year 2001, a State's
maintenance of effort level Is based on the
amount of its expenditures from non-Federal
sources for fiscal year 1999. Thus. if the
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State's non-Federal expenditures in 2001 are
less than they were in 1999, the State has a
maintenance of effort deficit, and the Sec­
retary reduces the State's allotment in 2002
by the amount of that deficit.

(2) If, at the time the Secretary
makes a determination that a State
bas failed to meet its maintenance of
effort requirements, it is too late for
the Secretary to make a reduction in
accordance with paragraph (a)(l) of
this section, then the Secretary recov­
ers the amount of the maintenance of
effort deficit tbrough audit disallow­
ance.

(b) Specific requirements for construc­
tion of facilities. If the State provides
for the construction of a facility for
community rehabilitation program
purposes, the amount of the State's
share of expenditures for vocational re­
habilitation services under the plan,
other than for the construction of a fa­
cility for community rehabilitation
program purposes or the establishment
of a facility for community rehabilita­
tion purposes, must be at least equal to
the expenditm-es for those services for
the second prior fiscal year. If a State
fails to meet the requirements of this
paragraph, the Secretary recovers the
amount of the maintenance of effort
deficit through audit disallowance.

(c) Separate State agency for vocational
rehabilitation services for individuals who
are blind. If there is a separate part of
the State plan administered by a sepa­
rate State agency to provide voca­
tional rehabilitation services for indi­
viduals who are blind-

(1) Satisfaction of the maintenance
of effort requirements under para­
graphs (a) and (b) of this section are de­
termined based on the total amount of
a State's non-Federal expenditures
under both parts of the State plan; and

(2) If a State fails to meet any main­
tenance of effort requirement, the Sec­
retary reduces the amount otherwise
payable to the State for that fiscal
year under each part of the plan in di­
rect relation to the amount by which
expenditures from non-Federal sources
under each part of the plan in the pre­
vious fiscal year were less than they
were for that part of the plan for the
fiscal year 2 years prior to the previous
fiscal year.

Cd) Waiver or modification.

(1) The Secretary may waive or mod­
ify the maintenance of effort require­
ment in paragraph (a)(l) of this section
if the Secretary determines that a
waiver or modification is necessary to
permit the State to respond to excep­
tional or uncontrollable cir­
cumstances, such as a major natural
disaster or a serious economic down­
turn, that---

(1) Cause significant unanticipated
expenditures or reductions in revenue
that result in a general reduction of
programs within the State; or

(it) Require the State to make sub­
stantial expenditures in the vocational
rehabilitation program for long-term
purposes due to the one-time costs as­
sociated with the construction of a fa­
cility for community rehabilitation
program pm-poses, the establishment of
a facility for community rehabilitation
program purposes, or the acquisition of
equipment.

(2) The Secretary may waive or mod­
ify the maintenance of effort require­
ment in paragraph (b) of this section or
the 10 percent allotment limitation in
§ 361.61 if the Secretary determines that
a waiver or modification is necessary
to permit the State to respond to ex­
ceptional or uncontrollable cir­
cumstances, such as a major natural
disaster, that result in significant de­
struction of existing facilities and re­
quire the State to make substantial ex­
penditures for the construction of a fa­
cility for community rehabilitation
program purposes or the establishment
of a facility for community rehabilita­
tion program purposes in order to pro­
vide vocational rehabilitation services.

(3) A written request for waiver or
modification, including supporting jus­
tification, must be submitted to the
Secretary as soon as the State deter­
mines that an exceptional or uncon­
trollable circumstance will prevent it
from making its required expenditures
from non-Federal sources.

(Approved by the Office of Management and
Budget under control number 1B20-05OO)

(Authority: Sections 101(a)(17) and 111(a)(2)
of the Act; 29 U.S.C. 721(a)(17) and 731(a)(2))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]
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§ 361.63 Program income.

(a) Definition. For purposes of this
section, program income means gross in­
come received by the State that is di­
rectly generated by an activity sup--
ported under this part. .

(b) Sources. Sources of program m­
come include, but are not limited to,
payments from the Social Sec~ty Ad­
ministration for assisting SOClal Secu­
rity beneficiaries and recipients to
achieve employment outcomes. pay­
ments received from workers' com­
pensation funds, fees for services to de­
fray part or all of the costs of services
provided to particular individuals, and
income generated by a State-operated
community rehabilitation program.

(e) Use a/program income.
(1) Except as provided in paragraph

(c)(2) of this section, program income,
whenever earned, must be used for the
provision of vocational rehabilitation
services and the administration of the
State plan. Program income is consid­
ered earned when it is received.

(2) Payments provided to a State
from the Social Security Administra­
tion for assisting Social Security bene­
ficiaries and recipients to achieve em­
ployment outcomes may also be used
to carry out programs under part B of
Title I of the Act (client assistance),
part B of Title VI of the Act (supported
employment), and Title VII of the Act
(independent living).

(3) The State is authorized to treat
program income as-

(i) An addition to the grant funds to
be used for additional allowable pro­
gram expenditures, in accordance with
34 CFR 80.25(g)(2); or

(ii) A deduction from total allowable
costs, in accordance with 34 CFR
80.25(g)(1).

(4) Program income cannot be used to
meet the non-Federal share require­
ment under § 361.60.

(Authority: Section 108 of the Act; 29 U.S.C.
728; 34 CFR 80.25)

§ 361.64 Obligation of Federal funds
and program income.

(a) Except as provided in paragraph
(b) of this section, any Federal funds,
including reallotted funds, that are ap­
propriated for a fiscal year to carry out
a program under this part that are not

34 CFR Ch. III (7-1-02 Edition)

obligated by the State by the begin­
ning of the succeeding fiscal year and
any program income received during a
fiscal year that is not obligated by the
State by the beginning of the suc­
ceeding fiscal year remain available for
obligation by the State during that
succeeding fiscal year.

(b) Federal funds appropriated for a
fiscal year remain available for obliga­
tion in the succeeding fiscal year only
to the extent that the State met the
matching requirement for those Fed­
eral funds by obligating, in accordance
with 34 CFR 76.707, the non-Federal
share in the fiscal year for which the
funds were appropriated.

(Authority: Section 19 of the Act; 29 U.S.C.
716)

§361.65 Allotment and payment of
Federal funds for vocational reha­
bilitation services.

(a) Allotment.
(1) The allotment of Federal funds for

vocational rehabilitation services for
each State is computed in accordance
with the requirements of section 110 of
the Act, and payments are made to the
State on a quarterly basis, unless some
other period is established by the Sec­
retary.

(2) If the State plan designates one
State agency to administer, or super­
vise the administration of, the part of
the plan under which vocational reha­
bilitation services are provided for in­
dividuals who are blind and another
State agency to administer the rest of
the plan, the division of the State's al­
lotment is a matter for State deter­
mination.

(b) Reallotment.
(1) The Secretary determines not

later than 45 days before the end of a
fiscal year which States, if any, will
not use their full allotment.

(2) As soon as possible, but not later
than the end of the fiscal year, the Sec­
retary reallots these funds to other
States that can use those additional
funds during the current or subsequent
fiscal year, provided the State can
meet the matching requirement by ob­
ligating the non-Federal share of any
reallotted funds in the fiscal year for
which the funds were appropriated.

(3) Funds reallotted to another State
are considered to be an increase in the

322



Oft. of Spec. Educ. and Rehab. services, Education §361.81

recipient State's allotment for the fis­
cal year for which the funds were ap­
propriated.

(Authority: Sections 110 and 111 of the Act;
29 U.S.C. 730 and 731)

Subpart D [Reserved]

Subpart E-Evaluation Standards
and Performance Indicators

§ 361.80 Purpose.
The purpose of this subpart is to es­

tablish evaluation standards and per­
formance indicators for the Program.
(Authority: 29 U.S.C. 726(a»

§ 361.81 Applicable definitions.
In addition to those definitions in

§361.5(b), the following definitions
apply to this subpart:

Average hourly earnings means the av­
erage per hour earnings in the week
prior to exiting the vocational reha­
bilitation (VR) program of an eligible
individual who has achieved a competi­
tive employment outcome.

Business Enterprise Program (BEP)
means an employment outcome in
which an individual with a significant
disability operates a vending facility
or other small business under the man­
agement and supervision of a des­
ignated State unit (DSU). This term in­
cludes borne industry, farming, and
other enterprises.

Exit the VR program means that a
DSU has closed the individual's record
of VR services in one of the following
categories:

(1) Ineligible for VR services.
(2) Received services under an indi­

vidualized plan for employment (IPE)
and achieved an employment outcome.

(3) Received services under an IPE
but did not achieve an employment
outcome.

(4) Eligible for VR services but did
not receive services under an IPE.

General or combined DSU means a
DSU that does not serve exclusively in­
dividuals with visual impairments or
blindness.

IndiViduals from a minority background
means individuals who report their
race and ethnicity in any of the fol­
lowing categories: American Indian or
Alaska Native, Asian, Black or African

American, Native Hawaiian or Other
Pacific Islander, or Hispanic or Latino.

Minimum wage means the higher of
the rate specified in section 6(a)(1) of
the Fair Labor Standards Act of 1938,
29 U.S.C. 206(a)(I), (Le., the Federal
minimum wage) or applicable State
minimum wage law.

Non-minority individuals means indi­
viduals who report themselves exclu­
sively as White, non-Hispanic.

Performance period is the reporting
period during which a DSU's perform­
ance is measured. For Evaluation
Standards 1 and 2, performance data
must be aggregated and reported for
each fiscal year beginning with fiscal
year 1999. However, DSUs that exclu­
sively serve individuals with visual im­
pairments or blindness must report
each year the aggregated data for the 2
previous years for Performance Indica­
tors 1.1 through 1.6; the second year
must coincide with the performance
period for general or combined DSUs.

Primary indicators means Perform­
ance Indicators 1.3, 1.4, and 1.5, which
are specifically designed to measure---

(1) The achievement of competitive,
self-, or BEP employment with earn­
ings equivalent to the minimum wage
or higher, particularly by individuals
with significant disabilities; and

(2) The ratio between the average
bourly earnings of individuals who exit
the VR program in competitive, self-,
or BEP employment with earnings
equivalent to the minimum wage or
bigher and the State's average hourly
earnings for all employed individuals.

RSA-911 means the Case Service Re­
port that is submitted annually by a
DSU as approved by the Office of Man­
agement and Budget (OMB).

Self-employment means an employ­
ment outcome in which the individual
works for profit or fee in his or her own
business, farm, shop, or office, includ­
ing sharecroppers.

Service rate means the result obtained
by dividing the number of individuals
who exit the VR program after receiv­
ing one or more services under an IPE
during any reporting period by the
total number of individuals who exit
the VR program (as defined in this sec­
tion) during that reporting period.
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State's average Murly earnings means
the average hourly earnings of all per­
sons in the State in which the DSU is
located.
(Authority; 29 U.S.C. 726(a»

§361.82 Evaluation standards.

Ca) The Secretary estabUshes two
evaluation standards to evaluate the
performance of each DSU that receives
funds under this part. The evaluation
standards assist the Secretary and
each DSU to evaluate a DSU's perform­
ance in serving individuals with dis­
abilities under the VR program.

(b) A DSU must achieve successful
performance on both evaluation stand­
ards during each performance period.

(0) The evaluation standards for the
VR program are-

(1) Evaluation Standard i-Employment
outcomes. A DSU must assist any eligi­
ble individual, including an individual
with a significant disability. to obtain,
maintain, or regain high-quality em­
ployment.

(2) Evaluation Standard 2-Equal ac­
cess to services. A DSU must ensure that
individuals from minori ty backgrounds
have equal access to VR services. (Ap­
proved by the Office of Management
and Budget under control number 1820­
0508.)

(Authority: 29 U.S.C. 726(a»

§ 361.84 Performance indicators.

(a) The performance indicators estab­
lish what constitutes minimum com­
pliance with the evaluation standards.

(b) The performance indicators re­
quire a DSU to provide information on
a variety of factors to enable the Sec­
retary to measure compliance with the
evaluation standards.

(c) The performance indicators are as
follows:

(1) Employment outcomes.
(i) Performance Indicator ] .J. The

number of individuals exiting the VR
program who achieved an employment
outcome during the current perform­
ance period compared to the number of
individuals who exit the VR program
after achievi.ng an employment out­
come during the previous performance
period.

(it) Performance Indicator 1.2. Of all
individuals who exit the VR program

34 CFR Ch. III (7-1-02 Edition)

after receiving services, the percentage
who are determined to have achieved
an employment outcome.

(iii) Performance Indicator 1.3. Of all
individuals determined to have
achieved an employment outcome. the
percentage who exit the VR program in
competitive, self~, or BEP employment
with earnings equivalent to at least
the minimwn wage.

(tv) Performance Indicator 1.4. Of all
individuals who exit the VR program in
competitive. self-. or BEP employment
with earnings equivalent to at least
the minimum wage, the percentage
who are individuals with significant
disabilities.

(v) Performance Indicator 1.5. The av­
erage hourly earnings of all individuals
who exit the VR program in competi­
tive. self-, or BEP employment with
earnings levels equivalent to at least
the minimum wage as a ratio to the
State's average hourly earnings for all
individuals in the State who are em­
ployed (as derived from the Bureau of
Labor Statistics report "State Average
Annual Pay" for the most recent avail­
able year).

(vi) Performance Indicator 1.6. Of all
individuals who exit the VR program in
competitive, self~, or BEP employment
with earnings equivalent to at least
the minimum wage. the difference be­
tween the percentage who report their
own income as the largest single source
of economic support at the time they
exit the VR program and the percent­
age who report their own income as the
largest single source of suPPOrt at the
time they apply for VR services.

(2) Equal access to services.
(i) Performance Indicator 2.1. The serv­

ice rate for all individuals with disabil­
ities from minority backgrounds as a
ratio to the service rate for all non-mi­
nority individuals with disabilities.

(Approved by the Office of Management and
Budget under control number 1820-0508.)

(Authority: 29 U.S.C. 726(a.»

§ 361.86 Performance levels.

(a) General.
(1) Paragraph (b) of this section es­

tablishes performance levels for-
(i) General or combined DSUs; and
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(ii) DSUs serving exclusively individ­
uals who are visually impaired or
blind.

(2) The Secretary may establish. by
regulations, new performance levels.

(b) Performance levels fOT each perform­
ance indicator.

(1)(1) The performance levels for Per­
formance Indicators 1.1 through 1.6
ar~
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2.1 .80 (Ratio).

(ii) To achieve successful perform­
ance on Evaluation Standard 1 (Em­
ployment outcomes), a DSU must meet
or exceed the performance levels estab­
lished for four of the six performance
indicators in the evaluation standard,
including meeting or exceeding the
performance levels for two of the three
primary indicators (Performance Indi­
cators 1.3, 1.4, and 1.5).

(2)(i) The performance level for Per­
formance Indicator 2.1 is-

(ii) To achieve successful perform­
ance on Evaluation Standard 2 (Equal
access), DSUs must meet or exceed the
performance level established for Per­
formance Indicator 2.1 or meet the per­
formance requirement in paragraph
(2)(iii) of this section.

(iii) If a DSU's performance does not
meet or exceed the performance level
required for Performance Indicator 2.1,
or if fewer than 100 individuals from a
minority population have exited the
~ program during the reporting pe­
riod, the DSU must describe the poli­
cies it has adopted or will adopt and
the steps it has taken or will take to
ensure that individuals with disabil­
ities from minority backgrounds have
equal access to VR services.

(Authority: 29 U.S.C. 726(a»

§ 361.88 Reporting requirements.
(a) The Secretary requires that each

DSU report within 60 days after the end
of each fiscal year the extent to which
the State is in compliance with the
evaluation standards and performance
indicators and include in this report
the following RSA-911 data:

(1) The number of individuals who
exited the~ program in each closure
category as specified in the definition
of "Exit the VR program" under
§361.81.

(2) The number of individuals who
exited the~ program in competitive,
self-, or BEP employment with earn­
ings at or above the minimum wage.

(3) The number of individuals with
significant disabilities who exited the
~ program in competitive, self-, or
BEP employment with earnings at or
above the minimum wage.

Perfonnance indicator Performance levels

(4) The weekly earnings and hours
worked of individuals who exited the
~ program in competitive, self-, or
BEP employment with earnings at or
above the minimum wage.

(5) The number of individuals who
exited the VR program in competitive,
self-, or BEP employment with earn­
ings at or above the minimum wage
whose primary source of support at the
time they applied for ~ services was
"personal income. "

(6) The number of individuals who
exited the~ program in competitive,
self-, or BEP employment with earn­
ings at or above the minimum wage
whose primary source of support at clo­
sure was "personal income."

(7) The number of individuals exiting
the ~ program who are individuals
from a minority background.

(8) The number of non-minority indi­
viduals exiting the~ program.

(9) The number of individuals from a
minority background exiting the ~
program after receiving services under
an IPE.

(10) The number of non-minority in­
dividuals exiting the VR prog-ram after
receiving services under an IPE.

(b) In lieu of the report required in
paragraph (a) of this section, a DSU
may submit its RSA-911 data on tape,
diskette, or any alternative electronic
format that is compatible with RSA's
capability to process such an alter­
native, as long as the tape, diskette, or
alternative electronic format includes
the data that--

(1) Are required by paragraph (a)(l)
through (10) of this section; and

(2) Meet the requirements of para­
graph (c) of this section.

(c) Data reported by a DSU must be
valid, accurate, and in a consistent for­
mat. If a DSU fails to submit data that
are valid, accurate, and in a consistent
format within the 50-day period, the
DSU must develop a program improve­
ment plan pursuant to §361.89(a).

(Approved by the Office of Management and
Budget under control number 182lHl508.)

(Authority: 29 U.S.C. 726(b»

§ 361.89 Enforcement procedures.
(a) If a DSU fails to meet the estab­

lished performance levels on both eval­
uation standards as required by
§361.82(b), the Secretary and the DSU
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must jointly develop a program im­
provement plan that outlines the spe­
cific actions to be taken by the DSU to
improve program performance.

(b) In developing the program im­
provement plan, the Secretary con­
siders all available data and informa­
tion related to the DSU's performance.

(c) When a program improvement
plan is in effect, review of the plan is
conducted on a biannual basis. If nec­
essary, the Secretary may request that
a DSU make further revisions to the
plan to improve performance. If the
Secretary establishes Dew performance
levels Wlder § 361.86(a)(2), the Secretary
and the DSU must jointly modify the
program improvement plan based on
the new performance levels. The Sec­
retary continues reviews and requests
revisions until the DSU sustains satis­
factory performance based on the cur­
rent performance levels over a period
of more than 1 year.

Cd) If the Secretary determines that a
DSU with less than satisfactory per­
formance has failed to enter into a pro­
gram improvement plan or comply sub­
stantially with the terms and condi­
tions of the program improvement
plan, the Secretary, consistent with
the procedures specified in §361.11, re­
duces or makes no further payments to
the DSU under this program until the
DSU has met one of these two require­
ments or raised its subsequent per­
formance to meet the current overall
minimum satisfactory level on the
compliance indicators.

(Approved by the Office of Management and
Budget under control number 1820-0508.)

(Authority: 29 U.S.C. 726(b) and (c»

ApPENDIX A TO PART 36l-QUESTIONS
AND ANSWERS

The following questions and answers pro­
vide a summary of some of the most common
and critical questions that we received re­
garding this part 361 and the applicable re­
sponses. As is evident from the responses, we
maintain that redefining the term "employ­
ment outcome" for purposes of the VR pro­
gram to mean outcomes that occur in inte­
grated settings will promote the provision of
opportunities for all VR-eligible individuals
to pursue the types of jobs that generally are
available to the public.

34 CFR Ch. III (7-1-02 Edition)

Is Extended Employment Still a Legitimate
Employment Option?

Yes. Employment in a sheltered setting is
a legitimate and valuable employment op­
tion for individuals with disabilities. Imple­
mentation of these regulations will not
change that fact. Individuals stm may
choose to pursue long-term extended em­
ployment outside of the VR program, and
these regulations ensure that those individ­
uals' needs are met by requiring the VR
agency to make the necessary refeITal to
local extended employment providers.

Do the Regulations Restrict Individual Choice?

No. We interpret the concept of individual
choice in the Act as a choice among the em­
ployment outcomes under the VR program
specified in the statute or by the Secretary
in regulations.

Extended employment (I.e., sheltered 01'
non-integrated employment) remains both
an initial step toward achieving integrated
employment under the VR program and a
long-term employment option through
sources of support other than the VR pro­
gram. In recognizing that some individuals
with disabilities may wish to work in an ex­
tended employment setting, these regula­
tions require the VR agency to ensure that
these individuals are afforded the oppor­
tunity to do so by referring them to local ex­
tended employment providers. Those pro­
viders currently support the vast majority of
sheltered workers through non-VR program
resources. Moreover, persons wishing to pre~

pare for integrated employment by initially
working in an extended employment setting
also may do so. In these cases, the VR agen­
cy cannot discontinue VR services until the
individual transitions to integrated work in
the community.

Can State Agencies Refuse To Serve Those With
the Most Significant Disabilities?

No. Both the Act and regulations guard
against that result. Persons with disabilities
may not be excl uded from the VR program
based on an assumption or belief that the in­
dividual is incapable of working in an inte­
grated setting. Rather, State units are re~

quired to establish clear and convincing evi­
dence that an individual is incapable of
achieving an employment outcome, for pur­
poses of the VR program, and must conduct
a trial work assessment of the individual's
abilities before it can refuse services to any
individual who it initially believes is incapa­
ble of working in an intergrated job setting.

Are Homemaker and Unpaid Family Worker
Considered Employment Outcomes for Pur­
poses of the VR Program?

Yes. The chief purpose of the regulations is
to ensure that individuals with disabilities
participating in the VR program are able to
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pursue the same type of employment oppor­
tunities that are available to the general
publIc. Extended employment jobs, unlike
homemakers and unpaid fam:lly workers, are
primarily reserved for those with disabil­
ities.

Will the Regulations Serve To Close Down
Sheltered Workshops?

No. Sheltered workshops are primarily
supported by other State, local, and private
resources and rely very little on VR program
funds. Persons who prefer to work in ex­
tended employment on a long-term basis are
assured access to local extended employment
programs through the referral requirements
in the regulations. Also, those participants
in the VR program who can best prepare for
integrated employment by working in an ex­
tended employment setting as part of a
training and assessment program are able to
follow that path as well. Thus, extended em~

p!oyment programs and sheltered workshops
continue to serve essentially the same role
that they currently serve.

[66 FR 7253, Jan. 22, 2OO1J

PART 363-THE STATE SUPPORTED
EMPLOYMENT SERVICES PROGRAM

Subpart A-General

Sec.
363.1 What is the State Supported Employ-

ment Services Program?
363.2 Who is eligible for an award?
363.3 Who is eligible for services?
363.4 What are the authorized activities

under a State Supported Employment
Services grant?

363.5 What regulations apply?
363.6 What definitions apply?

Subpart &-How Does a Stote Apply for a
Grant?

363.10 What documents must a State submit
to receive a grant?

363.11 What information and assurances
must be included in the State plan sup~

plement?

Subpart C-How Does the Secretary Make
a Grant?

363.20 How does the Secretary allocate
funds?

363.21 How does the Secretary reallocate
funds?

Subparts D-E [Reserved]

Subpart F-What Post~AwardConditions
Must Be Met by a State?

363.50 What collaborative agreements must
the State develop?

363.51 What are the allowable administra­
tlve costs?

363.52 What are the information collection
and reporting requirements?

363.53 What special conditions apply to
services and activities under this pro~

gram?
363.54 What requirements must a State

meet before it provides for the transition
of an individual to extended services?

363.55 What are the requirements for suc­
cessfully rehabilitating an individual in
supported employment?

363.56 What notice requirements apply to
tills program?

AUTHORITY: 29 U.S.C. 795j-Q, unless other~

wise noted.

SOURCE: 59 FR 8331, Feb. 18, 1993, unless
otherwise noted.

Subpart A-General

§ 363.1 What is the State Supported
Employment Services Program?

Under the State Supported Employ­
ment Services Program, the Secretary
provides grants to assist States in de­
veloping and implementing collabo­
rative programs with appropriate enti­
ties to provide programs of supported
employment services for individuals
with the most severe disabilities who
require supported employment services
to enter or retain competitive employ­
ment.

(Authority: 29 U.S.C. 795j)

§ 363.2 Who is eligible for an award?

Any State is eligible for an award
under this program.

(Authority: 29 U.S.C. 795n)

§ 363.3 Who is eligible for services?

A State may provide services under
this program to any individual if-

(a) The individual has been deter­
mined eligible for vocational rehabili­
tation services in accordance with the
criteria in section l02(a)(1) of the Act;

(b) The individual has been deter­
mined to be an individual with the
most severe disabilities; and

(c) Supported employment has been
identified as the appropriate rehabili­
tation objective for the individual on
the basis of a comprehensive assess­
ment of rehabilitation needs, including

329




