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shares executed of orders providing li-
quidity;

(B) Percentage of shares executed of
orders providing liquidity;

(C) Average time between order entry
and execution or cancellation, for or-
ders providing liquidity (@(in milli-
seconds); and

(D) Average net execution rebate or
fee for shares of orders providing li-
quidity (cents per 100 shares, specified
to four decimal places).

(iv) Information on Orders that Re-
moved Liquidity. (A) Total number of
shares executed of orders removing li-
quidity;

(B) Percentage of shares executed of
orders removing liquidity; and

(C) Average net execution fee or re-
bate for shares of orders removing li-
quidity (cents per 100 shares, specified
to four decimal places).

(4) Except as provided below, no
broker or dealer shall be required to
provide reports pursuant to paragraph
(b)(3) of this section if the percentage
of shares of not held orders in NMS
stocks the broker or dealer received
from its customers over the prior six
calendar months was less than five per-
cent of the total shares in NMS stocks
the broker or dealer received from its
customers during that time (the ‘‘five
percent threshold” for purposes of this
paragraph). A broker or dealer that
equals or exceeds this five percent
threshold shall be required (subject to
paragraph (b)(5) of this section) to pro-
vide reports pursuant to paragraph
(b)(3) of this section for at least six cal-
endar months (‘‘Compliance Period’’)
regardless of the percentage of shares
of not held orders in NMS stocks the
broker or dealer receives from its cus-
tomers during the Compliance Period.
The Compliance Period shall begin the
first calendar day of the next calendar
month after the broker or dealer
equaled or exceeded the five percent
threshold, unless it is the first time the
broker or dealer has equaled or exceed-
ed the five percent threshold, in which
case the Compliance Period shall begin
the first calendar day four calendar
months later. A broker or dealer shall
not be required to provide reports pur-
suant to paragraph (b)(3) of this section
for orders that the broker or dealer did
not receive during a Compliance Pe-
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riod. If, at any time after the end of a
Compliance Period, the percentage of
shares of not held orders in NMS
stocks the broker or dealer received
from its customers was less than five
percent of the total shares in NMS
stocks the broker or dealer received
from its customers over the prior six
calendar months, the broker or dealer
shall not be required to provide reports
pursuant to paragraph (b)(3) of this sec-
tion, except for orders that the broker
or dealer received during the portion of
a Compliance Period that remains cov-
ered by paragraph (b)(3) of this section.

(5) No broker or dealer shall be sub-
ject to the requirements of paragraph
(b)(3) of this section with respect to a
customer that traded on average each
month for the prior six months less
than $1,000,000 of notional value of not
held orders in NMS stocks through the
broker or dealer.

(c) Exemptions. The Commission may,
by order upon application, condi-
tionally or unconditionally exempt any
person, security, or transaction, or any
class or classes of persons, securities,
or transactions, from any provision or
provisions of this section, if the Com-
mission determines that such exemp-
tion is necessary or appropriate in the
public interest, and is consistent with
the protection of investors.

[70 FR 37620, June 29, 2005, as amended at 83
FR 58427, Nov. 19, 2018]

§242.607 Customer
ments.

account state-

(a) No broker or dealer acting as
agent for a customer may effect any
transaction in, induce or attempt to in-
duce the purchase or sale of, or direct
orders for purchase or sale of, any NMS
stock or a security authorized for
quotation on an automated inter-deal-
er quotation system that has the char-
acteristics set forth in section 17B of
the Act (15 U.S.C. 78g-2), unless such
broker or dealer informs such cus-
tomer, in writing, upon opening a new
account and on an annual basis there-
after, of the following:

(1) The broker’s or dealer’s policies
regarding receipt of payment for order
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flow from any broker or dealer, na-
tional securities exchange, national se-
curities association, or exchange mem-
ber to which it routes customers’ or-
ders for execution, including a state-
ment as to whether any payment for
order flow is received for routing cus-
tomer orders and a detailed description
of the nature of the compensation re-
ceived; and

(2) The broker’s or dealer’s policies
for determining where to route cus-
tomer orders that are the subject of
payment for order flow absent specific
instructions from customers, including
a description of the extent to which or-
ders can be executed at prices superior
to the national best bid and national
best offer.

(b) Exemptions. The Commission,
upon request or upon its own motion,
may exempt by rule or by order, any
broker or dealer or any class of brokers
or dealers, security or class of securi-
ties from the requirements of para-
graph (a) of this section with respect to
any transaction or class of trans-
actions, either unconditionally or on
specified terms and conditions, if the
Commission determines that such ex-
emption is consistent with the public
interest and the protection of inves-
tors.

§242.608 Filing and amendment of na-
tional market system plans.

(a) Filing of national market system
plans and amendments thereto. (1) Any
two or more self-regulatory organiza-
tions, acting jointly, may file a na-
tional market system plan or may pro-
pose an amendment to an effective na-
tional market system plan (‘‘proposed
amendment’’) by submitting the text of
the plan or amendment to the Commis-
sion by email, together with a state-
ment of the purpose of such plan or
amendment and, to the extent applica-
ble, the documents and information re-
quired by paragraphs (a)(4) and (5) of
this section.

(2) The Commission may propose
amendments to any effective national
market system plan by publishing the
text thereof, together with a statement
of the purpose of such amendment, in
accordance with the provisions of para-
graph (b) of this section.
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(3) Self-regulatory organizations are
authorized to act jointly in:

(i) Planning, developing, and oper-
ating any national market subsystem
or facility contemplated by a national
market system plan,;

(ii) Preparing and filing a national
market system plan or any amendment
thereto; or

(iii) Implementing or administering
an effective national market system
plan.

(4) Every national market system
plan filed pursuant to this section, or
any amendment thereto, shall be ac-
companied by:

(i) Copies of all governing or con-
stituent documents relating to any
person (other than a self-regulatory or-
ganization) authorized to implement or
administer such plan on behalf of its
sponsors; and

(ii) To the extent applicable:

(A) A detailed description of the
manner in which the plan or amend-
ment, and any facility or procedure
contemplated by the plan or amend-
ment, will be implemented;

(B) A listing of all significant phases
of development and implementation
(including any ©pilot phase) con-
templated by the plan or amendment,
together with the projected date of
completion of each phase;

(C) An analysis of the impact on com-
petition of implementation of the plan
or amendment or of any facility con-
templated by the plan or amendment;

(D) A description of any written un-
derstandings or agreements between or
among plan sponsors or participants
relating to interpretations of the plan
or conditions for becoming a sponsor or
participant in the plan; and

(E) In the case of a proposed amend-
ment, a statement that such amend-
ment has been approved by the spon-
sors in accordance with the terms of
the plan.

(5) Every national market system
plan, or any amendment thereto, filed
pursuant to this section shall include a
description of the manner in which any
facility contemplated by the plan or
amendment will be operated. Such de-
scription shall include, to the extent
applicable:
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(i) The terms and conditions under
which brokers, dealers, and/or self-reg-
ulatory organizations will be granted
or denied access (including specific pro-
cedures and standards governing the
granting or denial of access);

(ii) The method by which any fees or
charges collected on behalf of all of the
sponsors and/or participants in connec-
tion with access to, or use of, any facil-
ity contemplated by the plan or
amendment will be determined and im-
posed (including any provision for dis-
tribution of any net proceeds from such
fees or charges to the sponsors and/or
participants) and the amount of such
fees or charges;

(iii) The method by which, and the
frequency with which, the performance
of any person acting as plan processor
with respect to the implementation
and/or operation of the plan will be
evaluated; and

(iv) The method by which disputes
arising in connection with the oper-
ation of the plan will be resolved.

(6) In connection with the selection
of any person to act as plan processor
with respect to any facility con-
templated by a national market sys-
tem plan (including renewal of any
contract for any person to so act), the
sponsors shall file with the Commis-
sion a statement identifying the person
selected, describing the material terms
under which such person is to serve as
plan processor, and indicating the so-
licitation efforts, if any, for alter-
native plan processors, the alternatives
considered and the reasons for selec-
tion of such person.

(7T) Any national market system plan
(or any amendment thereto) which is
intended by the sponsors to satisfy a
plan filing requirement contained in
any other section of this Regulation
NMS and part 240, subpart A of this
chapter shall, in addition to compli-
ance with this section, also comply
with the requirements of such other
section.

(8)(1) A participant in an effective na-
tional market system plan shall ensure
that a current and complete version of
the plan is posted on a plan website or
on a website designated by plan par-
ticipants within two business days
after notification by the Commission
of effectiveness of the plan. Each par-
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ticipant in an effective national mar-
ket system plan shall ensure that such
website is updated to reflect amend-
ments to such plan within two business
days after the plan participants have
been notified by the Commission of its
approval of a proposed amendment pur-
suant to paragraph (b) of this section.
If the amendment is not effective for a
certain period, the plan participants
shall clearly indicate the effective date
in the relevant text of the plan. Each
plan participant also shall provide a
link on its own website to the website
with the current version of the plan.
(ii) The plan participants shall en-
sure that any proposed amendments
filed pursuant to paragraph (a) of this
section are posted on a plan website or
a designated website no later than two
business days after the filing of the
proposed amendments with the Com-
mission. If the plan participants do not
post a proposed amendment on a plan
website or a designated website on the
same business day that they file such
proposed amendment with the Commis-
sion, then the plan participants shall
inform the Commission of the business
day on which they posted such pro-
posed amendment on a plan website or
a designated website. The plan partici-
pants shall maintain any proposed
amendment to the plan on a plan
website or a designated website until
the Commission approves the plan
amendment and the plan participants
update the website to reflect such
amendment or the plan participants
withdraw the proposed amendment or
the plan participants are notified pur-
suant to paragraph (b)(1)(iii) of this
section that the proposed amendment
is not filed in compliance with require-
ments or the Commission disapproves
the proposed amendment. If the plan
participants withdraw a proposed
amendment or are notified pursuant to
paragraph (b)(1)(iii) of this section that
a proposed amendment is not filed in
compliance with requirements or the
Commission disapproves a proposed
amendment, the plan participants shall
remove such amendment from the plan
website or designated website within
two business days of withdrawal, noti-
fication of non-compliant filing or dis-
approval. Each plan participant shall
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provide a link to the website with the
current version of the plan.

(b) Effectiveness of national market sys-
tem plans. (1) The Commission shall
publish notice of the filing of any na-
tional market system plan, or any pro-
posed amendment to any effective na-
tional market system plan (including
any amendment initiated by the Com-
mission), together with the terms of
substance of the filing or a description
of the subjects and issues involved, and
shall provide interested persons an op-
portunity to submit written comments.
No national market system plan, or
any amendment thereto, shall become
effective unless approved by the Com-
mission or otherwise permitted in ac-
cordance with paragraph (b)(3) of this
section.

(i) Publication of national market sys-
tem plans. The Commission shall send
the notice of the filing of a national
market system plan to the FEDERAL
REGISTER for publication thereof under
this paragraph (b)(1) within 90 days of
the business day on which such plan
was filed with the Commission pursu-
ant to paragraph (a) of this section. If
the Commission fails to send the notice
to the FEDERAL REGISTER for publica-
tion thereof within such 90-day period,
then the date of publication shall be
deemed to be the last day of such 90-
day period.

(ii) Publication of proposed amend-
ments. The Commission shall send the
notice of the filing of a proposed
amendment to the FEDERAL REGISTER
for publication thereof under this para-
graph (b)(1) within 15 days of the busi-
ness day on which such proposed
amendment was posted on a plan
website or a website designated by plan
participants pursuant to paragraph (a)
of this section after being filed with
the Commission pursuant to paragraph
(a) of this section. If the Commission
fails to send the notice to the FEDERAL
REGISTER for publication thereof with-
in such 15-day period, then the date of
publication shall be deemed to be the
business day on which such website
posting was made.

(iii) A national market system plan
or proposed amendment has not been
filed with the Commission for purposes
of this paragraph (b)(1) if, not later
than 7 business days after the business
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day of receipt by the Commission, the
Commission notifies the plan partici-
pants that the filing of the national
market system plan or proposed
amendment does not comply with para-
graph (a) of this section or plan filing
requirements in other sections of Regu-
lation NMS and part 240, subpart A of
this chapter, except that if the Com-
mission determines that the plan or
amendment is unusually lengthy and is
complex or raises novel regulatory
issues, the Commission shall inform
the plan participants of such deter-
mination not later than 7 business days
after the business day of receipt by the
Commission and, for purposes of this
paragraph (b)(1), the filing of such plan
or amendment has not been made with
the Commission if, not later than 21
days after the business day of receipt
by the Commission, the Commission
notifies the plan participants that the
filing of such plan or amendment does
not comply with paragraph (a) of this
section or plan filing requirements in
other sections of Regulation NMS and
part 240, subpart A of this chapter.

(iv) For purposes of this section, a
“business day’’ is any day other than a
Saturday, Sunday, Federal holiday, a
day that the Office of Personnel Man-
agement has announced that Federal
agencies in the Washington, DC area
are closed to the public, a day on which
the Commission is subject to a Federal
government shutdown or a day on
which the Commission’s Washington,
DC office is otherwise not open for reg-
ular business; provided further, a filing
received by the Commission or a
website posting made at or before 5:30
p.m. Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, on a business day,
shall be deemed received or made on
that business day, and a filing received
by the Commission or a website post-
ing made after 5:30 p.m. Eastern Stand-
ard Time or Eastern Daylight Saving
Time, whichever is currently in effect,
shall be deemed received or made on
the next business day.

(2) The Commission shall approve a
national market system plan or pro-
posed amendment to an effective na-
tional market system plan, with such
changes or subject to such conditions
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as the Commission may deem nec-
essary or appropriate, if it finds that
such plan or amendment is necessary
or appropriate in the public interest,
for the protection of investors and the
maintenance of fair and orderly mar-
kets, to remove impediments to, and
perfect the mechanisms of, a national
market system, or otherwise in fur-
therance of the purposes of the Act.
The Commission shall disapprove a na-
tional market system plan or proposed
amendment if it does not make such a
finding. Approval or disapproval of a
national market system plan, or an
amendment to an effective national
market system plan (other than an
amendment initiated by the Commis-
sion), shall be by order. Promulgation
of an amendment to an effective na-
tional market system plan initiated by
the Commission shall be by rule.

(i) Within 90 days of the date of publi-
cation of notice of the filing of a na-
tional market system plan or proposed
amendment, or within such longer pe-
riod as to which the plan participants
consent, the Commission shall, by
order, approve or disapprove the plan
or amendment, or institute proceedings
to determine whether the plan or
amendment should be disapproved.
Proceedings to determine whether the
plan or amendment should be dis-
approved will be conducted pursuant to
17 CFR 201.700 and 201.701. Such pro-
ceedings shall include notice of the
grounds for disapproval under consider-
ation and opportunity for hearing and
shall be concluded within 180 days of
the date of publication of notice of the
plan or amendment. At the conclusion
of such proceedings the Commission
shall, by order, approve or disapprove
the plan or amendment. The time for
conclusion of such proceedings may be
extended for up to 60 days (up to 240
days from the date of notice publica-
tion) if the Commission determines
that a longer period is appropriate and
publishes the reasons for such deter-
mination or the plan participants con-
sent to the longer period.

(ii) The time for conclusion of pro-
ceedings to determine whether a na-
tional market system plan or proposed
amendment should be disapproved may
be extended for an additional period up
to 60 days beyond the period set forth
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in paragraph (b)(2)(i) of this section (up
to 300 days from the date of notice pub-
lication) if the Commission determines
that a longer period is appropriate and
publishes the reasons for such deter-
mination or the plan participants con-
sent to the longer period.

(3) A proposed amendment may be
put into effect upon filing with the
Commission if designated by the spon-
SOrS as:

(i) [Reserved]

(ii) Concerned solely with the admin-
istration of the plan, or involving the
governing or constituent documents re-
lating to any person (other than a self-
regulatory organization) authorized to
implement or administer such plan on
behalf of its sponsors; or

(iii) Involving solely technical or
ministerial matters. At any time with-
in 60 days of the filing of any such
amendment, the Commission may sum-
marily abrogate the amendment and
require that such amendment be refiled
in accordance with paragraph (a)(1) of
this section and reviewed in accordance
with paragraph (b)(2) of this section, if
it appears to the Commission that such
action is necessary or appropriate in
the public interest, for the protection
of investors, or the maintenance of fair
and orderly markets, to remove im-
pediments to, and perfect the mecha-
nisms of, a national market system or
otherwise in furtherance of the pur-
poses of the Act.

(4) Notwithstanding the provisions of
paragraph (b)(1) of this section, a pro-
posed amendment may be put into ef-
fect summarily upon publication of no-
tice of such amendment, on a tem-
porary basis not to exceed 120 days, if
the Commission finds that such action
is necessary or appropriate in the pub-
lic interest, for the protection of inves-
tors or the maintenance of fair and or-
derly markets, to remove impediments
to, and perfect the mechanisms of, a
national market system or otherwise
in furtherance of the purposes of the
Act.

(5) Any plan (or amendment thereto)
in connection with:

(i) The planning, development, oper-
ation, or regulation of a national mar-
ket system (or a subsystem thereof) or
one or more facilities thereof; or

PO 00000 Frm 00083 Fmt8010 Sfmt8010 Q:\17\17V5.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

10:50 Jul 25, 2023  Jkt 259061

§242.608

(ii) The development and implemen-
tation of procedures and/or facilities
designed to achieve compliance by self-
regulatory organizations and/or their
members of any section of this Regula-
tion NMS (§§242.600 through 242.612)
and part 240, subpart A of this chapter
promulgated pursuant to section 11A of
the Act (15 U.S.C. 78k-1), approved by
the Commission pursuant to section
11A of the Act (or pursuant to any rule
or regulation thereunder) prior to the
effective date of this section (either
temporarily or permanently) shall be
deemed to have been filed and approved
pursuant to this section and no addi-
tional filing need be made by the spon-
sors with respect to such plan or
amendment; provided, however, that all
terms and conditions associated with
any such approval (including time lim-
itations) shall continue to be applica-
ble; provided, further, that any amend-
ment to such plan filed with or ap-
proved by the Commission on or after
the effective date of this section shall
be subject to the provisions of, and
considered in accordance with the pro-
cedures specified in, this section.

(c) Compliance with terms of national
market system plans. Each self-regu-
latory organization shall comply with
the terms of any effective national
market system plan of which it is a
sponsor or a participant. Each self-reg-
ulatory organization also shall, absent
reasonable justification or excuse, en-
force compliance with any such plan by
its members and persons associated
with its members.

(d) Appeals. The Commission may, in
its discretion, entertain appeals in con-
nection with the implementation or op-
eration of any effective national mar-
ket system plan as follows:

(1) Any action taken or failure to act
by any person in connection with an ef-
fective national market system plan
(other than a prohibition or limitation
of access reviewable by the Commis-
sion pursuant to section 11A(b)(5) or
section 19(d) of the Act (15 U.S.C. 7T8k-
1(b)(®) or 78s(d))) shall be subject to re-
view by the Commission, on its own
motion or upon application by any per-
son aggrieved thereby (including, but
not limited to, self-regulatory organi-
zations, brokers, dealers, issuers, and
vendors), filed not later than 30 days
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after notice of such action or failure to
act or within such longer period as the
Commission may determine.

(2) Application to the Commission for
review, or the institution of review by
the Commission on its own motion,
shall not operate as a stay of any such
action unless the Commission deter-
mines otherwise, after notice and op-
portunity for hearing on the question
of a stay (which hearing may consist
only of affidavits or oral arguments).

(3) In any proceedings for review, if
the Commission, after appropriate no-
tice and opportunity for hearing (which
hearing may consist solely of consider-
ation of the record of any proceedings
conducted in connection with such ac-
tion or failure to act and an oppor-
tunity for the presentation of reasons
supporting or opposing such action or
failure to act) and upon consideration
of such other data, views, and argu-
ments as it deems relevant, finds that
the action or failure to act is in accord-
ance with the applicable provisions of
such plan and that the applicable pro-
visions are, and were, applied in a man-
ner consistent with the public interest,
the protection of investors, the mainte-
nance of fair and orderly markets, and
the removal of impediments to, and the
perfection of the mechanisms of a na-
tional market system, the Commission,
by order, shall dismiss the proceeding.
If the Commission does not make any
such finding, or if it finds that such ac-
tion or failure to act imposes any bur-
den on competition not necessary or
appropriate in furtherance of the pur-
poses of the Act, the Commission, by
order, shall set aside such action and/or
require such action with respect to the
matter reviewed as the Commission
deems necessary or appropriate in the
public interest, for the protection of in-
vestors, and the maintenance of fair
and orderly markets, or to remove im-
pediments to, and perfect the mecha-
nisms of, a national market system.

(e) Exemptions. The Commission may
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any self-
regulatory organization, member
thereof, or specified security, if the
Commission determines that such ex-
emption is consistent with the public
interest, the protection of investors,
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the maintenance of fair and orderly
markets and the removal of impedi-
ments to, and perfection of the mecha-
nisms of, a national market system.

[70 FR 37620, June 29, 2005; 71 FR 232, Jan. 4,
2006, as amended at 85 FR 65497, Oct. 15, 2020]

§242.609 Registration of securities in-
formation processors: form of appli-
cation and amendments.

(a) An application for the registra-
tion of a securities information proc-
essor shall be filed on Form SIP
(§249.1001 of this chapter) in accordance
with the instructions contained there-
in.

(b) If any information reported in
items 1-13 or item 21 of Form SIP or in
any amendment thereto is or becomes
inaccurate for any reason, whether be-
fore or after the registration has been
granted, the securities information
processor shall promptly file an
amendment on Form SIP correcting
such information.

(c) The Commission, upon its own
motion or upon application by any se-
curities information processor, may
conditionally or unconditionally ex-
empt any securities information proc-
essor from any provision of the rules or
regulations adopted under section
11A(b) of the Act (156 U.S.C. 78k-1(b)).

(d) Every amendment filed pursuant
to this section shall constitute a ‘‘re-
port” within the meaning of sections
17(a), 18(a) and 32(a) of the Act (15
U.S.C. 78q(a), 78r(a), and 78ff(a)).

§242.610 Access to quotations.

(a) Quotations of SRO trading facility.
A national securities exchange or na-
tional securities association shall not
impose unfairly discriminatory terms
that prevent or inhibit any person from
obtaining efficient access through a
member of the national securities ex-
change or national securities associa-
tion to the quotations in an NMS stock
displayed through its SRO trading fa-
cility.

(b) Quotations of SRO display-only fa-
cility. (1) Any trading center that dis-
plays quotations in an NMS stock
through an SRO display-only facility
shall provide a level and cost of access
to such quotations that is substan-
tially equivalent to the level and cost

75

§242.610

of access to quotations displayed by
SRO trading facilities in that stock.

(2) Any trading center that displays
quotations in an NMS stock through an
SRO display-only facility shall not im-
pose unfairly discriminatory terms
that prevent or inhibit any person from
obtaining efficient access to such
quotations through a member, sub-
scriber, or customer of the trading cen-
ter.

(c) Fees for access to quotations. A
trading center shall not impose, nor
permit to be imposed, any fee or fees
for the execution of an order against a
protected quotation of the trading cen-
ter or against any other quotation of
the trading center that is the best bid
or best offer of a national securities ex-
change, the best bid or best offer of The
Nasdaq Stock Market, Inc., or the best
bid or best offer of a national securities
association other than the best bid or
best offer of The Nasdaq Stock Market,
Inc. in an NMS stock that exceed or ac-
cumulate to more than the following
limits:

(1) If the price of a protected
quotation or other quotation is $1.00 or
more, the fee or fees cannot exceed or
accumulate to more than $0.003 per
share; or

(2) If the price of a protected
quotation or other quotation is less
than $1.00, the fee or fees cannot exceed
or accumulate to more than 0.3% of the
quotation price per share.

(d) Locking or crossing quotations.
Each national securities exchange and
national securities association shall es-
tablish, maintain, and enforce written
rules that:

(1) Require its members reasonably
to avoid:

(i) Displaying quotations that lock or
cross any protected quotation in an
NMS stock; and

(ii) Displaying manual quotations
that lock or cross any quotation in an
NMS stock disseminated pursuant to
an effective national market system
plan;

(2) Are reasonably designed to assure
the reconciliation of locked or crossed
quotations in an NMS stock; and

(3) Prohibit its members from engag-
ing in a pattern or practice of dis-
playing quotations that lock or cross
any protected quotation in an NMS
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stock, or of displaying manual
quotations that lock or cross any

quotation in an NMS stock dissemi-
nated pursuant to an effective national
market system plan, other than dis-
playing quotations that lock or cross
any protected or other quotation as
permitted by an exception contained in
its rules established pursuant to para-
graph (d)(1) of this section.

(e) Exemptions. The Commission, by
order, may exempt from the provisions
of this section, either unconditionally
or on specified terms and conditions,
any person, security, quotations, or-
ders, or fees, or any class or classes of
persons, securities, quotations, orders,
or fees, if the Commission determines
that such exemption is necessary or ap-
propriate in the public interest, and is
consistent with the protection of inves-
tors.

§242.610T Equity transaction fee pilot.

(a) Pilot pricing restrictions. Notwith-
standing §242.610(c), on a pilot basis for
the period specified in paragraph (c) of
this section, in connection with a
transaction in an NMS stock, a na-
tional securities exchange shall not:

(1) For Test Group 1, impose, or per-
mit to be imposed, any fee or fees for
the display of, or execution against,
the displayed best bid or best offer of
such market that exceed or accumulate
to more than $0.0010 per share;

(2) For Test Group 2, provide to any
person, or permit to be provided to any
person, a rebate or other remuneration
in connection with an execution, or
offer, or permit to be offered, any
linked pricing that provides a discount
or incentive on transaction fees appli-
cable to removing (providing) liquidity
that is linked to providing (removing)
liquidity, except to the extent the ex-
change has a rule to provide non-rebate
linked pricing to its registered market
makers in consideration for meeting
market quality metrics; and

(3) For the Control Group, impose, or
permit to be imposed, any fee or fees in
contravention of the limits specified in
§242.610(c).

(b) Pilot securities—(1) Initial List of
Pilot Securities. (i) The Commission
shall designate by notice the initial
List of Pilot Securities, and shall as-
sign each Pilot Security to one Test
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Group or the Control Group. Further,
the Commission may designate by no-
tice the assignment of NMS stocks
that are interlisted on a Canadian se-
curities exchange to Test Group 2 or
the Control Group.

(ii) For purposes of this section,
“Pilot Securities”” means the NMS
stocks designated by the Commission
on the initial List of Pilot Securities
pursuant to paragraph (b)(1)(i) of this
section and any successors to such
NMS stocks. At the time of selection
by the Commission, an NMS stock
must have a minimum share price of $2
to be included in the Pilot and must
have an unlimited duration or a dura-
tion beyond the end of the post-Pilot
Period. In addition, an NMS stock
must have an average daily volume of
30,000 shares or more to be included in
the Pilot. If the share price of a Pilot
Security in one of the Test Groups or
the Control Group closes below $1 at
the end of a trading day, it shall be re-
moved from the Pilot.

(iii) For purposes of this section,
“primary listing exchange’” means the
national securities exchange on which
the NMS stock is listed. If an NMS
stock is listed on more than one na-
tional securities exchange, the na-
tional securities exchange upon which
the NMS stock has been listed the
longest shall be the primary listing ex-
change.

(2) Pilot Securities Exchange Lists. (i)
After the Commission selects the ini-
tial List of Pilot Securities and prior
to the beginning of trading on the first
day of the Pilot Period each primary
listing exchange shall publicly post on
its website downloadable files con-
taining a list, in pipe-delimited ASCII
format, of the Pilot Securities for
which the exchange serves as the pri-
mary listing exchange. Each primary
listing exchange shall maintain and up-
date this list as necessary prior to the
beginning of trading on each business
day that the U.S. equities markets are
open for trading through the end of the
post-Pilot Period.

(ii) The Pilot Securities Exchange
Lists shall contain the following fields:

(A) Ticker Symbol;

(B) Security Name;

(C) Primary Listing Exchange;

(D) Security Type:
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(I) Common Stock;

(2) ETP;

(3) Preferred Stock;

(4) Warrant;

(5) Closed-End Fund;

(6) Structured Product;

(7) ADR; and

(8) Other;

(E) Pilot Group:

(1) Control Group;

(2) Test Group 1; and

(3) Test Group 2;

(F) Stratum Code; and

(G) Date the Entry Was Last Up-
dated.

(3) Pilot Securities Change Lists. (i)
Prior to the beginning of trading on
each trading day the U.S. equities mar-
kets are open for trading throughout
the end of the post-Pilot Period, each
primary listing exchange shall publicly
post on its website downloadable files
containing a Pilot Securities Change
List, in pipe-delimited ASCII format,
that lists each separate change applica-
ble to any Pilot Securities for which it
serves or has served as the primary
listing exchange. The Pilot Securities
Change List will provide a cumulative
list of all changes to the Pilot Securi-
ties that the primary listing exchange
has made to the Pilot Securities Ex-
change List published pursuant to
paragraph (b)(2) of this section.

(ii) In addition to the fields required
for the Pilot Securities Exchange List,
the Pilot Securities Change Lists shall
contain the following fields:

(A) New Ticker Symbol (if applica-
ble);

(B) New Security Name (if applica-
ble);

(C) Deleted Date (if applicable);

(D) Date Security Closed Below $1 (if
applicable);

(B) Effective Date of Change; and

(F) Reason for the Change.

(4) Posting requirement. All informa-
tion publicly posted in downloadable
files pursuant to paragraphs (b)(2) and
(3) of this section shall be and remain
freely and persistently available and
easily accessible by the general public
on the primary listing exchange’s
website for a period of not less than
five years from the conclusion of the
post-Pilot Period. In addition, the in-
formation shall be presented in a man-
ner that facilitates access by machines
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without encumbrance, and shall not be
subject to any restrictions, including
restrictions on access, retrieval, dis-
tribution and reuse.

(c) Pilot duration. (1) The Pilot shall
include:

(i) A six-month ‘‘pre-Pilot Period;”

(ii) A two-year ‘‘Pilot Period” with
an automatic sunset at the end of the
first year unless, no later than thirty
days prior to that time, the Commis-
sion publishes a notice that the Pilot
shall continue for up to one additional
year; and

(iii) A six-month ‘‘post-Pilot Period.”

(2) The Commission shall designate
by notice the commencement and ter-
mination dates of the pre-Pilot Period,
Pilot Period, and post-Pilot Period, in-
cluding any suspension of the one-year
sunset of the Pilot Period.

(d) Order routing datasets. Throughout
the duration of the Pilot, including the
pre-Pilot Period and post-Pilot Period,
each national securities exchange that
facilitates trading in NMS stocks shall
prepare and transmit to the Commis-
sion a file, in pipe-delimited ASCII for-
mat, no later than the last day of each
month, containing sets of order routing
data, for the prior month, in accord-
ance with the specifications in para-
graphs (d)(1) and (2) of this section. For
the pre-Pilot Period, order routing
datasets shall include each NMS stock.
For the Pilot Period and post-Pilot Pe-
riod, order routing datasets shall in-
clude each Pilot Security. Each na-
tional securities exchange shall treat
the order routing datasets as regu-
latory information and shall not access
or use that information for any com-
mercial or non-regulatory purpose.

(1) Dataset of daily volume statistics,
with field names as the first record and
a consistent naming convention that
indicates the exchange and date of the
file, that include the following speci-
fications of liquidity-providing orders
by security and separating orders by
order designation (exchanges may ex-
clude auction orders) and order capac-
ity:

(i) Code identifying the submitting
exchange.

(ii) BEight-digit code identifying the
date of the calendar day of trading in
the format “yyyymmdd.”
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(iii) Symbol assigned to an NMS
stock (including ETPs) under the na-
tional market system plan to which
the consolidated best bid and offer for
such a security are disseminated.

(iv) The broker-dealer’s CRD number
and MPID.

(v) Order type code:

(A) Inside-the-quote orders;

(B) At-the-quote limit orders; and

(C) Near-the-quote limit orders.

(vi) Order size codes:

(A) <100 share bucket;

(B) 100499 share bucket;

(C) 500-1,999 share bucket;

(D) 2,000-4,999 share bucket;

(E) 5,000-9,999 share bucket; and

(F') 210,000 share bucket.

(vii) Number of orders received.

(viii) Cumulative number of shares of
orders received.

(ix) Cumulative number of shares of
orders cancelled prior to execution.

(x) Cumulative number of shares of
orders executed at receiving market
center.

(xi) Cumulative number of shares of
orders routed to another execution
venue.

(xii) Cumulative number of shares of
orders executed within:

(A) 0 to < 100 microseconds of order
receipt;

(B) 100 microseconds to < 100 milli-
seconds of order receipt;

(C) 100 milliseconds to < 1 second of
order receipt;

(D) 1 second to < 30 seconds of order
receipt;

(E) 30 seconds to < 60 seconds of order
receipt;

(F) 60 seconds to < 5 minutes of order
receipt;

(G) 5 minutes to < 30 minutes of order
receipt; and

(H) > 30 minutes of order receipt.

(2) Dataset of daily volume statistics,
with field names as the first record and
a consistent naming convention that
indicates the exchange and date of the
file, that include the following speci-
fications of liquidity-taking orders by
security and separating orders by order
designation (exchanges may exclude
auction orders) and order capacity:

(i) Code identifying the submitting
exchange.
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(ii) Eight-digit code identifying the
date of the calendar day of trading in
the format “yyyymmdd.”

(iii) Symbol assigned to an NMS
stock (including ETPs) under the na-
tional market system plan to which
the consolidated best bid and offer for
such a security are disseminated.

(iv) The broker-dealer’s CRD number
and MPID.

(v) Order type code:

(A) Market orders; and

(B) Marketable limit orders.

(vi) Order size codes:

(A) <100 share bucket;

(B) 100499 share bucket;

(C) 500-1,999 share bucket;

(D) 2,000—4,999 share bucket;

(E) 5,000-9,999 share bucket; and

(F) 210,000 share bucket.

(vii) Number of orders received.

(viii) Cumulative number of shares of
orders received.

(ix) Cumulative number of shares of
orders cancelled prior to execution.

(x) Cumulative number of shares of
orders executed at receiving market
center.

(xi) Cumulative number of shares of
orders routed to another execution
venue.

(e) Exchange Transaction Fee Sum-
mary. Throughout the duration of the
Pilot, including the pre-Pilot Period
and post-Pilot Period, each national se-
curities exchange that facilitates trad-
ing in NMS stocks shall publicly post
on its website downloadable files con-
taining information relating to trans-
action fees and rebates and changes
thereto (applicable to securities having
a price equal to or greater than $1).
Each national securities exchange
shall post its initial Exchange Trans-
action Fee Summary prior to the start
of trading on the first day of the pre-
Pilot Period and update its Exchange
Transaction Fee Summary on a month-
ly basis within 10 business days of the
first day of each calendar month, to re-
flect data collected for the prior
month. The information prescribed by
this section shall be made available
using the most recent version of the
XML schema published on the Commis-
sion’s website. All information publicly
posted pursuant to this paragraph (e)
shall be and remain freely and persist-
ently available and easily accessible on
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the mnational securities exchange’s
website for a period of not less than
five years from the conclusion of the
post-Pilot Period. In addition, the in-
formation shall be presented in a man-
ner that facilitates access by machines
without encumbrance, and shall not be
subject to any restrictions, including
restrictions on access, retrieval, dis-
tribution, and reuse. The Exchange
Transaction Fee Summary shall con-
tain the following fields:

(1) Exchange Name;

(2) Record Type Indicator:

(i) Reported Fee is the Monthly Aver-
age;

(ii) Reported Fee is the Median; and

(iii) Reported Fee is the Spot Month-
ly;

(3) Participant Type:

(i) Registered Market Maker; and

(ii) All Others;

(4) Pilot Group:

(i) Control Group;

(ii) Test Group 1; and

(iii) Test Group 2;

(6) Applicability to Displayed and
Non-Displayed Interest:

(i) Displayed only;

(ii) Non-displayed only; and

(iii) Both displayed and non-dis-
played;

(6) Applicability to Top and Depth of
Book Interest:

(i) Top of book only;

(ii) Depth of book only; and

(iii) Both top and depth of book;

(7) Effective Date of Fee or Rebate;

(8) End Date of Currently Reported
Fee or Rebate (if applicable);

(9) Month and Year of the monthly
realized reported average and median
per share fees and rebates;

(10) Pre/Post Fee Changes Indicator
(if applicable) denoting implementa-
tion of a new fee or rebate on a day
other than the first day of the month;

(11) Base and Top Tier Fee or Rebate:

(i) Take (to remove):

(A) Base Fee/Rebate reflecting the
standard amount assessed or rebated
before any applicable discounts, tiers,
caps, or other incentives are applied;
and

(B) Top Tier Fee/Rebate reflecting
the amount assessed or rebated after
any applicable discounts, tiers, caps, or
other incentives are applied; and

(ii) Make (to provide):
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(A) Base Fee/Rebate reflecting the
standard amount assessed or rebated
before any applicable discounts, tiers,
caps, or other incentives are applied;
and

(B) Top Tier Fee/Rebate reflecting
the amount assessed or rebated after
any applicable discounts, tiers, caps, or
other incentives are applied;

(12) Average Take Fee (Rebate)/Aver-
age Make Rebate (Fee), by Participant
Type, Test Group, Displayed/Non-Dis-
played, and Top/Depth of Book; and

(13) Median Take Fee (Rebate)/Me-
dian Make Fee (Rebate), by Partici-
pant Type, Test Group, Displayed/Non-
Displayed, and Top/Depth of Book.

[84 FR 5298, Feb. 20, 2019]
EFFECTIVE DATE NOTE: At 84 FR 5298, Feb.

20, 2019, §242.610T was added, effective Apr.
22, 2019, through Dec. 29, 2023.

§242.611 Order protection rule.

(a) Reasonable policies and procedures.
(1) A trading center shall establish,
maintain, and enforce written policies
and procedures that are reasonably de-
signed to prevent trade-throughs on
that trading center of protected
quotations in NMS stocks that do not
fall within an exception set forth in
paragraph (b) of this section and, if re-
lying on such an exception, that are
reasonably designed to assure compli-
ance with the terms of the exception.

(2) A trading center shall regularly
surveil to ascertain the effectiveness of
the policies and procedures required by
paragraph (a)(1) of this section and
shall take prompt action to remedy de-
ficiencies in such policies and proce-
dures.

(b) Exceptions. (1) The transaction
that constituted the trade-through was
effected when the trading center dis-
playing the protected quotation that
was traded through was experiencing a
failure, material delay, or malfunction
of its systems or equipment.

(2) The transaction that constituted
the trade-through was not a ‘‘regular
way’’ contract.

(3) The transaction that constituted
the trade-through was a single-priced
opening, reopening, or closing trans-
action by the trading center.

(4) The transaction that constituted
the trade-through was executed at a
time when a protected bid was priced

PO 00000 Frm 00089 Fmt8010 Sfmt8010 Q:\17\17V5.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

10:50 Jul 25, 2023  Jkt 259061

§242.612

higher than a protected offer in the
NMS stock.

(6) The transaction that constituted
the trade-through was the execution of
an order identified as an intermarket
sweep order.

(6) The transaction that constituted
the trade-through was effected by a
trading center that simultaneously
routed an intermarket sweep order to
execute against the full displayed size
of any protected quotation in the NMS
stock that was traded through.

(7) The transaction that constituted
the trade-through was the execution of
an order at a price that was not based,
directly or indirectly, on the quoted
price of the NMS stock at the time of
execution and for which the material
terms were not reasonably deter-
minable at the time the commitment
to execute the order was made.

(8) The trading center displaying the
protected quotation that was traded
through had displayed, within one sec-
ond prior to execution of the trans-
action that constituted the trade-
through, a best bid or best offer, as ap-
plicable, for the NMS stock with a
price that was equal or inferior to the
price of the trade-through transaction.

(9) The transaction that constituted
the trade-through was the execution by
a trading center of an order for which,
at the time of receipt of the order, the
trading center had guaranteed an exe-
cution at no worse than a specified
price (a ‘‘stopped order’’), where:

(i) The stopped order was for the ac-
count of a customer;

(ii) The customer agreed to the speci-
fied price on an order-by-order basis;
and

(iii) The price of the trade-through
transaction was, for a stopped buy
order, lower than the national best bid
in the NMS stock at the time of execu-
tion or, for a stopped sell order, higher
than the national best offer in the NMS
stock at the time of execution.

(c) Intermarket sweep orders. The trad-
ing center, broker, or dealer respon-
sible for the routing of an intermarket
sweep order shall take reasonable steps
to establish that such order meets the
requirements set forth in
§242.600(b)(38).

(d) Exemptions. The Commission, by
order, may exempt from the provisions
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of this section, either unconditionally
or on specified terms and conditions,
any Dperson, security, transaction,
quotation, or order, or any class or
classes of persons, securities,
quotations, or orders, if the Commis-
sion determines that such exemption is
necessary or appropriate in the public
interest, and is consistent with the
protection of investors.

[70 FR 37620, June 29, 2005, as amended at 83
FR 58429, Nov. 19, 2018; 86 FR 18811, Apr. 9,
2021]

§242.612 Minimum pricing increment.

(a) No national securities exchange,
national securities association, alter-
native trading system, vendor, or
broker or dealer shall display, rank, or
accept from any person a bid or offer,
an order, or an indication of interest in
any NMS stock priced in an increment
smaller than $0.01 if that bid or offer,
order, or indication of interest is priced
equal to or greater than $1.00 per share.

(b) No national securities exchange,
national securities association, alter-
native trading system, vendor, or
broker or dealer shall display, rank, or
accept from any person a bid or offer,
an order, or an indication of interest in
any NMS stock priced in an increment
smaller than $0.0001 if that bid or offer,
order, or indication of interest is priced
less than $1.00 per share.

(¢c) The Commission, by order, may
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any person,
security, quotation, or order, or any
class or classes of persons, securities,
quotations, or orders, if the Commis-
sion determines that such exemption is
necessary or appropriate in the public
interest, and is consistent with the
protection of investors.

§242.613 Consolidated audit trail.

(a) Creation of a national market sys-
tem plan governing a consolidated audit
trail. (1) Each national securities ex-
change and national securities associa-
tion shall jointly file on or before 270
days from the date of publication of
the Adopting Release in the FEDERAL
REGISTER a national market system
plan to govern the creation, implemen-
tation, and maintenance of a consoli-
dated audit trail and central repository
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as required by this section. The na-
tional market system plan shall dis-
cuss the following considerations:

(i) The method(s) by which data will
be reported to the central repository
including, but not limited to, the
sources of such data and the manner in
which the central repository will re-
ceive, extract, transform, load, and re-
tain such data; and the basis for select-
ing such method(s);

(ii) The time and method by which
the data in the central repository will
be made available to regulators, in ac-
cordance with paragraph (e)(1) of this
section, to perform surveillance or
analyses, or for other purposes as part
of their regulatory and oversight re-
sponsibilities;

(iii) The reliability and accuracy of
the data reported to and maintained by
the central repository throughout its
lifecycle, including transmission and
receipt from market participants; data
extraction, transformation and loading
at the central repository; data mainte-
nance and management at the central
repository; and data access by regu-
lators;

(iv) The security and confidentiality
of the information reported to the cen-
tral repository;

(v) The flexibility and scalability of
the systems used by the central reposi-
tory to collect, consolidate and store
consolidated audit trail data, including
the capacity of the consolidated audit
trail to efficiently incorporate, in a
cost-effective manner, improvements
in technology, additional capacity, ad-
ditional order data, information about
additional securities or transactions,
changes in regulatory requirements,
and other developments;

(vi) The feasibility, benefits, and
costs of broker-dealers reporting to the
consolidated audit trail in a timely
manner:

(A) The identity of all market par-
ticipants (including broker-dealers and
customers) that are allocated NMS se-
curities, directly or indirectly, in a pri-
mary market transaction;

(B) The number of such securities
each such market participant is allo-
cated; and

(C) The identity of the broker-dealer
making each such allocation;
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(vii) The detailed estimated costs for
creating, implementing, and maintain-
ing the consolidated audit trail as con-
templated by the national market sys-
tem plan, which estimated costs should
specify:

(A) An estimate of the costs to the
plan sponsors for establishing and
maintaining the central repository;

(B) An estimate of the costs to mem-
bers of the plan sponsors, initially and
on an ongoing basis, for reporting the
data required by the national market
system plan;

(C) An estimate of the costs to the
plan sponsors, initially and on an ongo-
ing basis, for reporting the data re-
quired by the national market system
plan; and

(D) How the plan sponsors propose to
fund the creation, implementation, and
maintenance of the consolidated audit
trail, including the proposed allocation
of such estimated costs among the plan
sponsors, and between the plan spon-
sors and members of the plan sponsors;

(viii) An analysis of the impact on
competition, efficiency and capital for-
mation of creating, implementing, and
maintaining of the national market
system plan;

(ix) A plan to eliminate existing
rules and systems (or components
thereof) that will be rendered duplica-
tive by the consolidated audit trail, in-
cluding identification of such rules and
systems (or components thereof); to
the extent that any existing rules or
systems related to monitoring quotes,
orders, and executions provide informa-
tion that is not rendered duplicative by
the consolidated audit trail, an anal-
ysis of:

(A) Whether the collection of such in-
formation remains appropriate;

(B) If still appropriate, whether such
information should continue to be sep-
arately collected or should instead be
incorporated into the consolidated
audit trail; and

(C) If no longer appropriate, how the
collection of such information could be
efficiently terminated; the steps the
plan sponsors propose to take to seek
Commission approval for the elimi-
nation of such rules and systems (or
components thereof); and a timetable
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for such elimination, including a de-
scription of how the plan sponsors pro-
pose to phase in the consolidated audit
trail and phase out such existing rules
and systems (or components thereof);

(x) Objective milestones to assess
progress toward the implementation of
the national market system plan;

(xi) The process by which the plan
sponsors solicited views of their mem-
bers and other appropriate parties re-
garding the creation, implementation,
and maintenance of the consolidated
audit trail, a summary of the views of
such members and other parties, and
how the plan sponsors took such views
into account in preparing the national
market system plan; and

(xii) Any reasonable alternative ap-
proaches to creating, implementing,
and maintaining a consolidated audit
trail that the plan sponsors considered
in developing the national market sys-
tem plan including, but not limited to,
a description of any such alternative
approach; the relative advantages and
disadvantages of each such alternative,
including an assessment of the alter-
native’s costs and benefits; and the
basis upon which the plan sponsors se-
lected the approach reflected in the na-
tional market system plan.

(2) The national market system plan,
or any amendment thereto, filed pursu-
ant to this section shall comply with
the requirements in §242.608(a), if appli-
cable, and be filed with the Commis-
sion pursuant to §242.608.

(3) The national market system plan
submitted pursuant to this section
shall require each national securities
exchange and national securities asso-
ciation to:

(i) Within two months after effective-
ness of the national market system
plan jointly (or under the governance
structure described in the plan) select
a person to be the plan processor;

(ii) Within four months after effec-
tiveness of the national market system
plan synchronize their business clocks
and require members of each such ex-
change and association to synchronize
their business clocks in accordance
with paragraph (d) of this section;

(iii) Within one year after effective-
ness of the national market system
plan provide to the central repository

82

17 CFR Ch. Il (4-1-23 Edition)

the data specified in paragraph (c) of
this section;

(iv) Within fourteen months after ef-
fectiveness of the national market sys-
tem plan implement a new or enhanced
surveillance system(s) as required by
paragraph (f) of this section;

(v) Within two years after effective-
ness of the national market system
plan require members of each such ex-
change and association, except those
members that qualify as small broker-
dealers as defined in §240.0-10(c) of this
chapter, to provide to the central re-
pository the data specified in para-
graph (c) of this section; and

(vi) Within three years after effec-
tiveness of the national market system
plan require members of each such ex-
change and association that qualify as
small broker-dealers as defined in
§240.0-10(c) of this chapter to provide
to the central repository the data spec-
ified in paragraph (c) of this section.

(4) Each national securities exchange
and national securities association
shall be a sponsor of the national mar-
ket system plan submitted pursuant to
this section and approved by the Com-
mission.

(5) No national market system plan
filed pursuant to this section, or any
amendment thereto, shall become ef-
fective unless approved by the Commis-
sion or otherwise permitted in accord-
ance with the procedures set forth in
§242.608. In determining whether to ap-
prove the national market system
plan, or any amendment thereto, and
whether the national market system
plan or any amendment thereto is in
the public interest under §242.608(b)(2),
the Commission shall consider the im-
pact of the national market system
plan or amendment, as applicable, on
efficiency, competition, and capital
formation.

(b) Operation and administration of the
national market system plan. (1) The na-
tional market system plan submitted
pursuant to this section shall include a
governance structure to ensure fair
representation of the plan sponsors,
and administration of the central re-
pository, including the selection of the
plan processor.

(2) The national market system plan
submitted pursuant to this section
shall include a provision addressing the
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requirements for the admission of new
sponsors of the plan and the with-
drawal of existing sponsors from the
plan.

(3) The national market system plan
submitted pursuant to this section
shall include a provision addressing the
percentage of votes required by the
plan sponsors to effectuate amend-
ments to the plan.

(4) The national market system plan
submitted pursuant to this section
shall include a provision addressing the
manner in which the costs of operating
the central repository will be allocated
among the mnational securities ex-
changes and national securities asso-
ciations that are sponsors of the plan,
including a provision addressing the
manner in which costs will be allocated
to new sponsors to the plan.

(5) The national market system plan
submitted pursuant to this section
shall require the appointment of a
Chief Compliance Officer to regularly
review the operation of the central re-
pository to assure its continued effec-
tiveness in light of market and techno-
logical developments, and make any
appropriate recommendations for en-
hancements to the nature of the infor-
mation collected and the manner in
which it is processed.

(6) The national market system plan
submitted pursuant to this section
shall include a provision requiring the
plan sponsors to provide to the Com-
mission, at least every two years after
effectiveness of the national market
system plan, a written assessment of
the operation of the consolidated audit
trail. Such document shall include, at
a minimum:

(i) An evaluation of the performance
of the consolidated audit trail includ-
ing, at a minimum, with respect to
data accuracy (consistent with para-
graph (e)(6) of this section), timeliness
of reporting, comprehensiveness of
data elements, efficiency of regulatory
access, system speed, system down-
time, system security (consistent with
paragraph (e)(4) of this section), and
other performance metrics to be deter-
mined by the Chief Compliance Officer,
along with a description of such
metrics;

(ii) A detailed plan, based on such
evaluation, for any potential improve-
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ments to the performance of the con-
solidated audit trail with respect to
any of the following: improving data
accuracy; shortening reporting time-
frames; expanding data elements; add-
ing granularity and details regarding
the scope and nature of Customer-IDs;
expanding the scope of the national
market system plan to include new in-
struments and new types of trading and
order activities; improving the effi-
ciency of regulatory access; increasing
system speed; reducing system down-
time; and improving performance
under other metrics to be determined
by the Chief Compliance Officer;

(iii) An estimate of the costs associ-
ated with any such potential improve-
ments to the performance of the con-
solidated audit trail, including an as-
sessment of the potential impact on
competition, efficiency, and capital
formation; and

(iv) An estimated implementation
timeline for any such potential im-
provements, if applicable.

(7) The national market system plan
submitted pursuant to this section
shall include an Advisory Committee
which shall function in accordance
with the provisions set forth in this
paragraph (b)(7). The purpose of the
Advisory Committee shall be to advise
the plan sponsors on the implementa-
tion, operation, and administration of
the central repository.

(i) The national market system plan
submitted pursuant to this section
shall set forth the term and composi-
tion of the Advisory Committee, which
composition shall include representa-
tives of the member firms of the plan
sponsors.

(ii) Members of the Advisory Com-
mittee shall have the right to attend
any meetings of the plan sponsors, to
receive information concerning the op-
eration of the central repository, and
to provide their views to the plan spon-
sors; provided, however, that the plan
sponsors may meet without the Advi-
sory Committee members in executive
session if, by affirmative vote of a ma-
jority of the plan sponsors, the plan
sponsors determine that such an execu-
tive session is required.

(¢) Data recording and reporting. (1)
The national market system plan sub-
mitted pursuant to this section shall
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provide for an accurate, time-
sequenced record of orders beginning
with the receipt or origination of an
order by a member of a national securi-
ties exchange or national securities as-
sociation, and further documenting the
life of the order through the process of
routing, modification, cancellation,
and execution (in whole or in part) of
the order.

(2) The national market system plan
submitted pursuant to this section
shall require each national securities
exchange, national securities associa-
tion, and member to report to the cen-
tral repository the information re-
quired by paragraph (c)(7) of this sec-
tion in a uniform electronic format, or
in a manner that would allow the cen-
tral repository to convert the data to a
uniform electronic format, for consoli-
dation and storage.

(3) The national market system plan
submitted pursuant to this section
shall require each national securities
exchange, national securities associa-
tion, and member to record the infor-
mation required by paragraphs (c)(7)(d)
through (v) of this section contempora-
neously with the reportable event. The
national market system plan shall re-
quire that information recorded pursu-
ant to paragraphs (c)(7)(i) through (v)
of this section must be reported to the
central repository by 8:00 a.m. Eastern
Time on the trading day following the
day such information has been re-
corded by the national securities ex-
change, national securities association,
or member. The national market sys-
tem plan may accommodate voluntary
reporting prior to 8:00 a.m. Eastern
Time, but shall not impose an earlier
reporting deadline on the reporting
parties.

(4) The national market system plan
submitted pursuant to this section
shall require each member of a na-
tional securities exchange or national
securities association to record and re-
port to the central repository the in-
formation required by paragraphs
(¢)(7)(vi) through (viii) of this section
by 8:00 a.m. Eastern Time on the trad-
ing day following the day the member
receives such information. The na-
tional market system plan may accom-
modate voluntary reporting prior to
8:00 a.m. BEastern Time, but shall not
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impose an earlier reporting deadline on
the reporting parties.

(5) The national market system plan
submitted pursuant to this section
shall require each national securities
exchange and its members to record
and report to the central repository
the information required by paragraph
(c)(7) of this section for each NMS se-
curity registered or listed for trading
on such exchange or admitted to un-
listed trading privileges on such ex-
change.

(6) The national market system plan
submitted pursuant to this section
shall require each national securities
association and its members to record
and report to the central repository
the information required by paragraph
(c)(7) of this section for each NMS se-
curity for which transaction reports
are required to be submitted to the as-
sociation.

(7) The national market system plan
submitted pursuant to this section
shall require each national securities
exchange, national securities associa-
tion, and any member of such exchange
or association to record and electroni-
cally report to the central repository
details for each order and each report-
able event, including, but not limited
to, the following information:

(i) For original receipt or origination
of an order:

(A) Customer-ID(s) for each cus-
tomer;

(B) The CAT-Order-ID;

(C) The CAT-Reporter-ID of the
broker-dealer receiving or originating
the order;

(D) Date of order receipt or origina-
tion;

(E) Time of order receipt or origina-
tion (using time stamps pursuant to
paragraph (d)(3) of this section); and

(F) Material terms of the order.

(ii) For the routing of an order, the
following information:

(A) The CAT-Order-ID;

(B) Date on which the order is rout-
ed;

(C) Time at which the order is routed
(using time stamps pursuant to para-
graph (d)(3) of this section);

(D) The CAT-Reporter-ID of the
broker-dealer or national securities ex-
change routing the order;
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(E) The CAT-Reporter-ID of the
broker-dealer, national securities ex-
change, or national securities associa-
tion to which the order is being routed;

(F) If routed internally at the broker-
dealer, the identity and nature of the
department or desk to which an order
is routed; and

(G) Material terms of the order.

(iii) For the receipt of an order that
has been routed, the following informa-
tion:

(A) The CAT-Order-1ID;

(B) Date on which the order is re-
ceived;

(C) Time at which the order is re-
ceived (using time stamps pursuant to
paragraph (d)(3) of this section);

(D) The CAT-Reporter-ID of the
broker-dealer, national securities ex-
change, or national securities associa-
tion receiving the order;

(E) The CAT-Reporter-ID of the
broker-dealer or national securities ex-
change routing the order; and

(F) Material terms of the order.

(iv) If the order is modified or can-
celled, the following information:

(A) The CAT-Order-1ID;

(B) Date the modification or can-
cellation is received or originated;

(C) Time the modification or can-
cellation is received or originated
(using time stamps pursuant to para-
graph (d)(3) of this section);

(D) Price and remaining size of the
order, if modified;

(E) Other changes in material terms
of the order, if modified; and

(F) The CAT-Reporter-ID of the
broker-dealer or Customer-ID of the
person giving the modification or can-
cellation instruction.

(v) If the order is executed, in whole
or part, the following information:

(A) The CAT-Order-1ID;

(B) Date of execution;

(C) Time of execution (using time
stamps pursuant to paragraph (d)(3) of
this section);

(D) Execution -capacity (principal,
agency, riskless principal);

(E) Execution price and size;

(F) The CAT-Reporter-ID of the na-
tional securities exchange or broker-
dealer executing the order; and

(G) Whether the execution was re-
ported pursuant to an effective trans-
action reporting plan or the Plan for
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Reporting of Consolidated Options Last
Sale Reports and Quotation Informa-
tion.

(vi) If the order is executed, in whole
or part, the following information:

(A) The account number for any sub-
accounts to which the execution is al-
located (in whole or part);

(B) The CAT-Reporter-ID of the
clearing broker or prime broker, if ap-
plicable; and

(C) The CAT-Order-ID of any contra-
side order(s).

(vii) If the trade is cancelled, a can-
celled trade indicator.

(viii) For original receipt or origina-
tion of an order, the following informa-
tion:

(A) Information of sufficient detail to
identify the customer; and

(B) Customer account information.

(8) All plan sponsors and their mem-
bers shall use the same Customer-ID
and CAT-Reporter-ID for each cus-
tomer and broker-dealer.

(d) Clock synchronization and time
stamps. The national market system
plan submitted pursuant to this sec-
tion shall require:

(1) Each national securities ex-
change, national securities association,
and member of such exchange or asso-
ciation to synchronize its business
clocks that are used for the purposes of
recording the date and time of any re-
portable event that must be reported
pursuant to this section to the time
maintained by the National Institute
of Standards and Technology, con-
sistent with industry standards;

(2) Each national securities exchange
and national securities association to
evaluate annually the clock synchroni-
zation standard to determine whether
it should be shortened, consistent with
changes in industry standards; and

(3) Each national securities ex-
change, national securities association,
and member of such exchange or asso-
ciation to utilize the time stamps re-
quired by paragraph (c)(7) of this sec-
tion, with at minimum the granularity
set forth in the national market sys-
tem plan submitted pursuant to this
section, which shall reflect current in-
dustry standards and be at least to the
millisecond. To the extent that the rel-
evant order handling and execution
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systems of any national securities ex-
change, national securities association,
or member of such exchange or associa-
tion utilize time stamps in increments
finer than the minimum required by
the national market system plan, the
plan shall require such national securi-
ties exchange, national securities asso-
ciation, or member to utilize time
stamps in such finer increments when
providing data to the central reposi-
tory, so that all reportable events re-
ported to the central repository by any
national securities exchange, national
securities association, or member can
be accurately sequenced. The national
market system plan shall require the
sponsors of the national market sys-
tem plan to annually evaluate whether
industry standards have evolved such
that the required time stamp standard
should be in finer increments.

(e) Central repository. (1) The national
market system plan submitted pursu-
ant to this section shall provide for the
creation and maintenance of a central
repository. Such central repository
shall be responsible for the receipt,
consolidation, and retention of all in-
formation reported pursuant to para-
graph (c)(7) of this section. The central
repository shall store and make avail-
able to regulators data in a uniform
electronic format, and in a form in
which all events pertaining to the same
originating order are linked together
in a manner that ensures timely and
accurate retrieval of the information
required by paragraph (c)(7) of this sec-
tion for all reportable events for that
order.

(2) Bach national securities ex-
change, national securities association,
and the Commission shall have access
to the central repository, including all
systems operated by the central reposi-
tory, and access to and use of the data
reported to and consolidated by the
central repository under paragraph (c)
of this section, for the purpose of per-
forming its respective regulatory and
oversight responsibilities pursuant to
the federal securities laws, rules, and
regulations. The national market sys-
tem plan submitted pursuant to this
section shall provide that such access
to and use of such data by each na-
tional securities exchange, national se-
curities association, and the Commis-
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sion for the purpose of performing its
regulatory and oversight responsibil-
ities pursuant to the federal securities
laws, rules, and regulations shall not
be limited.

(3) The national market system plan
submitted pursuant to this section
shall include a provision requiring the
creation and maintenance by the plan
processor of a method of access to the
consolidated data stored in the central
repository that includes the ability to
run searches and generate reports.

(4) The national market system plan
submitted pursuant to this section
shall include policies and procedures,
including standards, to be used by the
plan processor to:

(i) Ensure the security and confiden-
tiality of all information reported to
the central repository by requiring
that:

(A) All plan sponsors and their em-
ployees, as well as all employees of the
central repository, agree to use appro-
priate safeguards to ensure the con-
fidentiality of such data and agree not
to use such data for any purpose other
than surveillance and regulatory pur-
poses, provided that nothing in this
paragraph (e)(4)(i)(A) shall be con-
strued to prevent a plan sponsor from
using the data that it reports to the
central repository for regulatory, sur-
veillance, commercial, or other pur-
poses as otherwise permitted by appli-
cable law, rule, or regulation;

(B) Each plan sponsor adopt and en-
force rules that:

(I) Require information barriers be-
tween regulatory staff and non-regu-
latory staff with regard to access and
use of data in the central repository;
and

(2) Permit only persons designated by
plan sponsors to have access to the
data in the central repository;

(C) The plan processor:

(I) Develop and maintain a com-
prehensive information security pro-
gram for the central repository, with
dedicated staff, that is subject to reg-
ular reviews by the Chief Compliance
Officer;

(2) Have a mechanism to confirm the
identity of all persons permitted to ac-
cess the data; and
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(3) Maintain a record of all instances
where such persons access the data;
and

(D) The plan sponsors adopt penalties
for non-compliance with any policies
and procedures of the plan sponsors or
central repository with respect to in-
formation security.

(ii) Ensure the timeliness, accuracy,
integrity, and completeness of the data
provided to the central repository pur-
suant to paragraph (c) of this section;
and

(iii) Ensure the accuracy of the con-
solidation by the plan processor of the
data provided to the central repository
pursuant to paragraph (c) of this sec-
tion.

(5) The national market system plan
submitted pursuant to this section
shall address whether there will be an
annual independent evaluation of the
security of the central repository and:

(i) If so, provide a description of the
scope of such planned evaluation; and

(ii) If not, provide a detailed expla-
nation of the alternative measures for
evaluating the security of the central
repository that are planned instead.

(6) The national market system plan
submitted pursuant to this section
shall:

(i) Specify a maximum error rate to
be tolerated by the central repository
for any data reported pursuant to para-
graphs (c¢)(3) and (c)(4) of this section;
describe the basis for selecting such
maximum error rate; explain how the
plan sponsors will seek to reduce such
maximum error rate over time; de-
scribe how the plan will seek to ensure
compliance with such maximum error
rate and, in the event of noncompli-
ance, will promptly remedy the causes
thereof;

(ii) Require the central repository to
measure the error rate each business
day and promptly take appropriate re-
medial action, at a minimum, if the
error rate exceeds the maximum error
rate specified in the plan;

(iii) Specify a process for identifying
and correcting errors in the data re-
ported to the central repository pursu-
ant to paragraphs (c)(3) and (c)(4) of
this section, including the process for
notifying the national securities ex-
changes, national securities associa-
tion, and members who reported erro-
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neous data to the central repository of
such errors, to help ensure that such
errors are promptly corrected by the
reporting entity, and for disciplining
those who repeatedly report erroneous
data; and

(iv) Specify the time by which data
that has been corrected will be made
available to regulators.

(7) The national market system plan
submitted pursuant to this section
shall require the central repository to
collect and retain on a current and
continuing basis and in a format com-
patible with the information consoli-
dated and stored pursuant to paragraph
(c)(7) of this section:

(i) Information, including the size
and quote condition, on the national
best bid and national best offer for
each NMS security;

(ii) Transaction reports reported pur-
suant to an effective transaction re-
porting plan filed with the Commission
pursuant to, and meeting the require-
ments of, §242.601; and

(iii) Last sale reports reported pursu-
ant to the Plan for Reporting of Con-
solidated Options Last Sale Reports
and Quotation Information filed with
the Commission pursuant to, and meet-
ing the requirements of, §242.608.

(8) The national market system plan
submitted pursuant to this section
shall require the central repository to
retain the information collected pursu-
ant to paragraphs (c)(7) and (e)(7) of
this section in a convenient and usable
standard electronic data format that is
directly available and searchable elec-
tronically without any manual inter-
vention for a period of not less than
five years.

(f) Surveillance. Every national secu-
rities exchange and national securities
association subject to this section shall
develop and implement a surveillance
system, or enhance existing surveil-
lance systems, reasonably designed to
make use of the consolidated informa-
tion contained in the consolidated
audit trail.

(g) Compliance by members. (1) Each
national securities exchange and na-
tional securities association shall file
with the Commission pursuant to sec-
tion 19(b)(2) of the Act (16 U.S.C.
78s(b)(2)) and §240.19b—4 of this chapter
on or before 60 days from approval of
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the national market system plan a pro-
posed rule change to require its mem-
bers to comply with the requirements
of this section and the national market
system plan approved by the Commis-
sion.

(2) Each member of a national securi-
ties exchange or national securities as-
sociation shall comply with all the pro-
visions of any approved national mar-
ket system plan applicable to mem-
bers.

(3) The national market system plan
submitted pursuant to this section
shall include a provision requiring each
national securities exchange and na-
tional securities association to agree
to enforce compliance by its members
with the provisions of any approved
plan.

(4) The national market system plan
submitted pursuant to this section
shall include a mechanism to ensure
compliance with the requirements of
any approved plan by the members of a
national securities exchange or na-
tional securities association.

(h) Compliance by mnational securities
exchanges and national securities associa-
tions. (1) Each national securities ex-
change and national securities associa-
tion shall comply with the provisions
of the national market system plan ap-
proved by the Commission.

(2) Any failure by a national securi-
ties exchange or national securities as-
sociation to comply with the provi-
sions of the national market system
plan approved by the Commission shall
be considered a violation of this sec-
tion.

(3) The national market system plan
submitted pursuant to this section
shall include a mechanism to ensure
compliance by the sponsors of the plan
with the requirements of any approved
plan. Such enforcement mechanism
may include penalties where appro-
priate.

(i) Other securities and other types of
transactions. The national market sys-
tem plan submitted pursuant to this
section shall include a provision re-
quiring each national securities ex-
change and national securities associa-
tion to jointly provide to the Commis-
sion within six months after effective-
ness of the national market system
plan a document outlining how such
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exchanges and associations could in-
corporate into the consolidated audit
trail information with respect to eq-
uity securities that are not NMS secu-
rities, debt securities, primary market
transactions in equity securities that
are not NMS securities, and primary
market transactions in debt securities,
including details for each order and re-
portable event that may be required to
be provided, which market participants
may be required to provide the data, an
implementation timeline, and a cost
estimate.

(j) Definitions. As used in this section:

(1) The term CAT-Order-ID shall
mean a unique order identifier or series
of unique order identifiers that allows
the central repository to efficiently
and accurately 1link all reportable
events for an order, and all orders that
result from the aggregation or
disaggregation of such order.

(2) The term CAT-Reporter-ID shall
mean, with respect to each national se-
curities exchange, national securities
association, and member of a national
securities exchange or national securi-
ties association, a code that uniquely
and consistently identifies such person
for purposes of providing data to the
central repository.

(3) The term customer shall mean:

(i) The account holder(s) of the ac-
count at a registered broker-dealer
originating the order; and

(ii) Any person from whom the
broker-dealer is authorized to accept
trading instructions for such account,
if different from the account holder(s).

(4) The term customer account infor-
mation shall include, but not be limited
to, account number, account type, cus-
tomer type, date account opened, and
large trader identifier (if applicable).

(5) The term Customer-ID shall mean,
with respect to a customer, a code that
uniquely and consistently identifies
such customer for purposes of pro-
viding data to the central repository.

(6) The term error rate shall mean the
percentage of reportable events col-
lected by the central repository in
which the data reported does not fully
and accurately reflect the order event
that occurred in the market.

(7) The term material terms of the order
shall include, but not be limited to, the
NMS security symbol; security type;
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