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26563, June 7, 1991, as amended€\gt 89
R#B6667, Oct. 30, 2024]

Subpart C—Review of State-Issued
Variances and Exemptions

§142.20 State-issued variances and ex-
emptions under Section 1415(a) and
Section 1416 of the Act.

(a) States with primary enforcement
responsibility may issue variances to
public water systems (other than small
system variances) from the require-
ments of primary drinking water regu-
lations under conditions and in a man-
ner which are not less stringent than
the requirements under Section 1415(a)
of the Act. In States that do not have
primary enforcement responsibility,
variances may be granted by the Ad-
ministrator pursuant to Subpart E of
this part.

(1) A State must document all find-
ings that are required under Section
1415(a) of the Act.

(2) If a State prescribes a schedule
pursuant to section 1415(a) of the Act
requiring compliance with a contami-
nant level for which the variance is
granted later than five years from the
date of issuance of the variance the
State must—

(i) Document its rationale for the ex-
tended compliance schedule;

(ii) Discuss the rationale for the ex-
tended compliance schedule in the re-
quired public notice and opportunity
for public hearing; and

(iii) Provide the shortest practicable
time schedule feasible under the cir-
cumstances.

(b) States with primary enforcement
responsibility may issue exemptions
from the requirements of primary

§142.20

drinking water regulations under con-
ditions and in a manner which are not
less stringent than the requirements
under Section 1416 of the Act. In States
that do not have primary enforcement
responsibility, exemptions may be
granted by the Administrator pursuant
to subpart F of this part.

(1) A State must document all find-
ings that are required under Section
1416 of the Act:

(i) Before finding that management
and restructuring changes cannot be
made, a State must consider the fol-
lowing measures, and the availability
of State Revolving Loan Fund assist-
ance, or any other Federal or State
program, that is reasonably likely to
be available within the period of the
exemption to implement these meas-
ures:

(A) Consideration of rate increases,
accounting changes, the appointment
of a State-certified operator under the
State’s Operator Certification pro-
gram, contractual agreements for joint
operation with one or more public
water systems;

(B) Activities consistent with the
State’s Capacity Development Strat-
egy to help the public water system ac-
quire and maintain technical, finan-
cial, and managerial capacity to come
into compliance with the Act; and

(C) Ownership changes, physical con-
solidation with another public water
system, or other feasible and appro-
priate means of consolidation which
would result in compliance with the
Act;

(ii) The State must consider the
availability of an alternative source of
water, including the feasibility of part-
nerships with neighboring public water
systems, as identified by the public
water system or by the State con-
sistent with the Capacity Development
Strategy.

(2) In the case of a public water sys-
tem serving a population of not more
than 3,300 persons and which needs fi-
nancial assistance for the necessary
improvements under the initial compli-
ance schedule, an exemption granted
by the State under section
1416(b)(2)(B)(i) or (ii) of the Act may be
renewed for one or more additional 2-
year periods, but not to exceed a total
of 6 additional years, only if the State
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establishes that the public water sys-
tem is taking all practicable steps to
meet the requirements of Section
1416(b)(2)(B) of the Act and the estab-
lished compliance schedule to achieve
full compliance with the contaminant
level or treatment technique for which
the exemption was granted. A State
must document its findings in granting
an extension under this paragraph.

[63 FR 43847, Aug. 14, 1998]

§142.21 State consideration of a vari-
ance or exemption request.

A State with primary enforcement
responsibility shall act on any variance
or exemption request submitted to it,
within 90 days of receipt of the request.

§142.22 Review of State variances, ex-
emptions and schedules.

(a) Not later than 18 months after the
effective date of the interim national
primary drinking water regulations the
Administrator shall complete a com-
prehensive review of the variances and
exemptions granted (and schedules pre-
scribed pursuant thereto) by the States
with primary enforcement responsi-
bility during the one-year period begin-
ning on such effective date. The Ad-
ministrator shall conduct such subse-
quent reviews of exemptions and sched-
ules as he deems necessary to carry out
the purposes of this title, but at least
one review shall be completed within
each 3-year period following the com-
pletion of the first review under this
paragraph.

(b) Notice of a proposed review shall
be published in the FEDERAL REGISTER.
Such notice shall (1) provide informa-
tion respecting the location of data and
other information respecting the
variances and exemptions to be re-
viewed (including data and other infor-
mation concerning new scientific mat-
ters bearing on such variances and ex-
emptions), and (2) advise of the oppor-
tunity to submit comments on the
variances and exemptions reviewed and
on the need for continuing them. Upon
completion of any such review, the Ad-
ministrator shall publish in the FED-
ERAL REGISTER the results of his re-
view, together with findings responsive
to any comments submitted in connec-
tion with such review.

40 CFR Ch. | (7-1-25 Edition)

§142.23 Notice to State.

(a) If the Administrator finds that a
State has, in a substantial number of
instances, abused its discretion in
granting variances or exemptions
under section 1415(a) or section 1416(a)
of the Act or failed to prescribe sched-
ules in accordance with section 1415(a)
or section 1416(b) of the Act, he shall
notify the State of his findings. Such
notice shall:

(1) Identify each public water system
for which the finding was made;

(2) Specify the reasons for the find-
ing; and

(3) As appropriate, propose revoca-
tion of specific variances or exemp-
tions, or propose revised schedules for
specific public water systems.

(b) The Administrator shall also no-
tify the State of a public hearing to be
held on the provisions of the notice re-
quired by paragraph (a) of this section.
Such notice shall specify the time and
location for the hearing. If, upon noti-
fication of a finding by the Adminis-
trator, the State takes adequate cor-
rective action, the Administrator shall
rescind his notice to the State of a pub-
lic hearing, provided that the Adminis-
trator is notified of the corrective ac-
tion prior to the hearing.

(¢c) The Administrator shall publish
notice of the public hearing in the FED-
ERAL REGISTER and in a newspaper or
newspapers of general circulation in
the involved State including a sum-
mary of the findings made pursuant to
paragraph (a) of this section, a state-
ment of the time and location for the
hearing, and the address and telephone
number of an office at which interested
persons may obtain further informa-
tion concerning the hearing.

(d) Hearings convened pursuant to
paragraphs (b) and (c) of this section
shall be conducted before a hearing of-
ficer to be designated by the Adminis-
trator. The hearing shall be conducted
by the hearing officer in an informal,
orderly and expeditious manner. The
hearing officer shall have authority to
call witnesses, receive oral and written
testimony and take such other action
as may be necessary to assure the fair
and efficient conduct of the hearing.
Following the conclusion of the hear-
ing, the hearing officer shall forward
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the record of the hearing to the Admin-
istrator.

(e) Within 180 days after the date no-
tice is given pursuant to paragraph (b)
of this section, the Administrator
shall:

(1) Rescind the finding for which the
notice was given and promptly notify
the State of such rescission, or

(2) Promulgate with any modifica-
tions as appropriate such revocation
and revised schedules proposed in such
notice and promptly notify the State of
such action.

(f) A revocation or revised schedule
shall take effect 90 days after the State
is notified under paragraph (e)(2) of
this section.

§142.24 Administrator’s rescission.

If, upon notification of a finding by
the Administrator under §142.23, the
State takes adequate corrective action
before the effective date of the revoca-
tion or revised schedule, the Adminis-
trator shall rescind the application of
his finding to that variance, exemption
or schedule.

§132.30 Failure by State to assurg en-
Rrcement.

forcement
water syste

schedule or other
xd pursuant to a
granted under
e Act: Provided,

chapter or with a
requirements impy,
variance or exe
section 1415 or

R 2918, Jan. 20, 1976, as amended at
R 20675, June 2, 1987]

§142.33

§142.31 [Reserved]

N142.32 Petition for public hearing.

a) If the Administrator makeg§ a
firyding of noncompliance pursua to
§14R.30 with respect to a public vfater
sys§m in a State which has prignary
enfofcement responsibility, the Afimin-
istraYor may, for the purpose of pssist-
ing tlgt State in carrying out ghch re-
sponsiRility and upon the petgtion of
such ate or public water sgstem or
personsyserved by such systgm, hold,
after apgropriate notice, pullic hear-
ings for e purpose of gathefing infor-
mation asjdescribed in §142.3B.

(b) A p&ition for a pullic hearing
pursuant t} paragraph (a)fof this sec-
tion shall Re filed with e Adminis-
trator and &pall include gFhe following
information:

(1) The nan§e, addressfand telephone
number of the§ndividugl or other enti-
ty requesting afhearing

(2) If the peti§on isfiled by a person
other than the ®tatgql or public water
system, a staten®nt ghat the person is
served by the systg

(3) A brief stateygent of information
that the requesti person intends to
submit at the req ted hearing.

(4) The signatyfelYof the individual
submitting the pgtit®n; or, if the peti-
tion is filed on bfhalf¥pf a State, public
water system off otheNentity, the sig-
nature of a regponsibly official of the
State or othergntity.

§142.33 Publfc hearing.

(a) If the JAdministrat® grants the
petition foyf public heari}g, he shall
give appropriate public nogRice of such
hearing. Spch notice shall B by publi-
cation in ghe FEDERAL REGIYER and in
a newspagper of general circ{lation or
by otheyf appropriate commufications
media cgvering the area serveq by such
public Yater system.

(b) 4 hearing officer design®ed by
the Agministrator shall gather Yluring

the plblic hearing information\from
techyical or other experts, Fe§eral,
Stafe, or other public officials, Yrep-
resghtatives of the public water §ys-

teyl, persons served by the system, {nd
otfier interested persons on:
1) The ways in which the system c}
thin the earliest feasible time De
Jrought into compliance, and
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(2) The means for the maximum feg-
s¥le protection of the public healft
diyring any period in which such sys-
teM is not in compliance.

(® On the basis of the hearing jpnd
othq available information the JAd-
mingtrator shall issue recommgnda-
tionsywhich shall be sent to the gtate
and pgblic water system and shhll be
made R}vailable to the public anfl com-
munic&ions media.

§142.34 Entry and inspection pf public
waterysystems.

(a) Any\supplier of watey
person sul§ject to a natio
drinking w&ter regulation

or other
1 primary
all, at any

time, allow§ the Adminisfrator, or a
designated MNepresentativeff of the Ad-
ministrator, Yupon presgting appro-

priate credent§als and a gritten notice
of inspection, Yo enter gany establish-
ment, facility & other glroperty of such
supplier or othQr persgn to determine
whether such supplierfor other person
has acted or is Rctigle in compliance
with the requirefenfs of the Act or
subchapter D of tNigfchapter. Such in-
spection may inc¥fde inspection, at
reasonable times, ¢gg records, files, pa-
pers, processes, cofityols and facilities,
or testing of anyf fegture of a public
water system, ingludkg its raw water
source.

(b) Prior to egfry intp any establish-
ment, facility gf other RJroperty within
a State which Jas prima}y enforcement
responsibility fthe AdmilRistrator shall
notify, in wypiting, the ¥tate agency
charged wit}l responsibilyty for safe
drinking wgter of his iRtention to
make suchentry and shaljinclude in
his notificgltion a statementyof reasons
for such fentry. The Adn¥nistrator
shall, upgn a showing by %e State
agency tJat such an entry wijl be det-
rimental to the administratio} of the
State’s gprogram of primary &nforce-
ment rgsponsibility, take such s§owing

into onsideration in deteryining
whether to make such entry. Thg Ad-
minigtrator shall in any event offe§ the

Statf agency the opportunity of hafing
a rfpresentative accompany the Wd-
mipistrator or his representative Yon
sugh entry.
c) No State agency which receiv§
ptice under paragraph (b) of this sed
flon may use the information con

40 CFR Ch. | (7-1-25 Edition)

gined in the notice to inform the pegr-
S| whose property is proposed to goe
er)Yered of the proposed entry; iff a
Stqte so uses such information, noffice
to e agency under paragraph () of

thisysection is not required for gfibse-
queny§ inspections of public watef sys-
temsYntil such time as the Adminis-

tratorydetermines that the ageygcy has
provid§d him satisfactory asglirances
that it§will no longer so use gnforma-
tion coYtained in a noticejreceived
under paYagraph (b) of this seftion.

Subpart §—Variances Psued by
the Administrator der Sec-
fion 1415(a) of the Act

§142.40 Reqyirements fo

(a) The Adngnistratorgmay grant one
or more variaNces to ajy public water
system within§a Statg that does not
have primary $nforggment responsi-
bility from any Requijement respecting
a maximum conYam@nant level of an
applicable nation§lfprimary drinking
water regulation ujn a finding that:

(1) Because of chmracteristics of the
raw water sourcef §hich are reason-
ably available tofth§ system, the sys-
tem cannot meeff theyrequirements re-
specting the ngaxim? contaminant
levels of such Mrinkirg water regula-
tions despite gpplicatign of the Dbest
technology, tpeatment §echniques, or
other means, pvhich the Wdministrator
finds are gefierally avalable (taking
costs into cghsideration); &nd

(2) The gfanting of a riance will
not result fin an unreasondble risk to
the healthffof persons served y the sys-
tem.

(b) ThefAdministrator may §rant one
or morejvariances to any pubfic water
system gwithin a State that ®es not
have jrimary enforcement r&sponsi-
bility rom any requirement of R speci-
fied tgeatment technique of an afplica-
ble gational primary drinking Water
regyfation upon a finding that thefpub-
lic grater system applying for the Yari-
ange has demonstrated that such tr&at-
mgnt technique is not necessary to pgo-
tgtt the health of persons because Pf

e nature of the raw water source 8f

ch system.

a variance.
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g 142.41 Variance request.

A supplier of water may request thg
glanting of a variance pursuant to thj
sugpart for a public water system witjh-
in § State that does not have primgry
enf@rcement responsibility by subnfit-
tingW request for a variance in wrifing
to the Administrator. Supplierf of
watelymay submit a joint requegt for
varianges when they seek sjmilar
varian®es under similar circumsfances.
Any wrytten request for a varignce or

variancg shall include the f@llowing
informat{on:

(a) TheWnature and duratioy of vari-
ance requegted.

(b) Relef§ant analytical pesults of
water quali§y sampling of ghe system,
including refults of relevagk tests con-

ducted pursuynt to the regfiirements of
the national Yprimary drgnking water
regulations.

(¢c) For an
§142.40(a):

(1) Explanatiog§ in fyll and evidence
of the best avaifable reatment tech-
nology and technijueg

(2) Economic aNd
evant to ability to §gh

(3) Analytical re}
quality relevant 0
quest.

(4) A proposed fFonWliance schedule,
including the dgfe e¥ch step toward
compliance wilJ be W%chieved. Such
schedule shall gnclude ®s a minimum
the following dfftes:

(i) Date by ich arrangement for al-
ternative rawjwater sourcg or improve-
ment of exis{fing raw wateg source will
be completed.

requestf made under

egal factors rel-
ply.

1ts of raw water
the variance re-

(ii) Date ¢f initiation of Yhe connec-
tion of tle alternative Raw water
source or nprovement of exysting raw

water sougce.

(iii) Dage by which final coljpliance
is to be gthieved.

(5) A jplan for the provision Ypf safe
drinkin water in the case of anyexces-
sive riffe in the contaminant lewel for
whichffthe variance is requested.

(6) A plan for additional interimYon-
trol fneasures during the effectiveype-
riodfof variance.

(q For any request made un§er
§142.40(b), a statement that the systeg
will perform monitoring and other red
s#nable requirements prescribed by th§

§142.42

Administrator as a condition to tpe
Wriance.
e) Other information, if any, goe-
liQved to be pertinent by the applicfint.
Such other information as thef Ad-
miNistrator may require.

[41 R 2918, Jan. 20, 1976, as amendeff at 52
FR 20875, June 2, 1987]

§142.4 Consideration of a vyariance
request.
(a) be Administrator shalf act on

any varfance request submit{ed pursu-
ant to §¥2.41 within 90 daysfof receipt
of the redquest.

(b) In s consideration gpf whether
the publicqwater system ¥ unable to
comply wigh a contaminght level re-

quired by tRe national pgmary drink-
ing water r¥ygulations bgcause of the
nature of thefyaw water gource, the Ad-
ministrator sRall consider such factors
as the following:

(1) The avail®bility ghd effectiveness
of treatment m{thodsgfor the contami-
nant for whicl} thef variance is re-
quested.

(2) Cost and othgr fconomic consider-
ations such as Xplementing treat-

ment, improving e quality of the
source water or JRsing an alternate
source.

(c) A variancefmay be issued to a
public water sygem Ypn the condition
that the publicf wateg system install
the best technplogy, eatment tech-
niques, or othgt meansy which the Ad-
ministrator figds are awilable (taking
costs into pnsideratiog) and based
upon an evalfiation satisfctory to the
Administratgr that indicqtes that al-
ternative sgirces of waterfare not rea-
sonably avgilable to the pgblic water
system.

(d) In hjp consideration ofgvhether a
public wger system should % granted
a variagkte to a required t§eatment
techniqye because such trea®§nent is
unnecegpary to protect thel\ public
health )y the Administrator sha con-
sider gich factors as the followinyg:

(1) uality of the water sour§e in-
cludigig water quality data and Rerti-
nentgsources of pollution.

(2) Source protection measures
ploged by the public water system.

[4FR 2918, Jan. 20, 1976, as amended at¥p2
FJ 20675, June 2, 1987; 63 FR 43847, Aug. M,
1#98]

b1 -
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8 142.43 Disposition of a variance re-
quest.

(a) If the Administrator decides o
dqny the application for a variance, jie
shyll notify the applicant of his intgn-
tiof§ to issue a denial. Such notice sjfall
inchude a statement of reasons forfthe
propgpsed denial, and shall offer th ap-
plicagt an opportunity to prgsent,
withi} 30 days of receipt of the ygotice,
additi§nal information or argungent to
the Adgninistrator. The Admingstrator
shall ake a final determingfion on
the requst within 30 days aftgf receiv-
ing any §uch additional inforghation or
argumenty If no additional information
or argumept is submitted by the appli-
cant the ajfplication shall bgfdenied.

(b) If thej Administrator goroposes to
grant a vdéiance reque submitted
pursuant to §142.41, he shgll notify the
applicant of Yhis decisiofi in writing.
Such notice sifll identifff the variance,
the facility cdyered, apfl shall specify
the period of t§me for gvhich the vari-
ance will be effegtive.

(1) For the typg of yariance specified
in §142.40(a) sucly nofice shall provide
that the variancq whll be terminated
when the system Y{gpmes into compli-
ance with the apjlicable regulation,
and may be termigAted upon a finding
by the Administrgtd that the system
has failed to comyply Wwith any require-
ments of a final fchedule issued pursu-
ant to §142.44.

(2) For the t
in §142.40(b) s

pe of vaiance specified
h noticg shall provide
that the varignce may Ye terminated
at any time ypon a findirg that the na-
ture of the faw water s®Qurce is such
that the spefified treatmegt technique
for which e variance way\ granted is
necessary o protect the hel{lth of per-
sons or ugbn a finding thatYhe public
water sysfem has failed to cofaply with
monitoriflg and other reqiirements
prescribgd by the Administragor as a

conditigh to the granting of t§e vari-
ance.
(c) For a variance speciffed in

§142.4f(a)(1) the Administrator§shall
propgke a schedule for:

(1))Compliance (including incren¥ents
of gfogress) by the public water syfem
wiffh each contaminant level requ¥re-
mghnt covered by the variance; and,

2) Implementation by the pubKc

ter system of such additional col

40 CFR Ch. | (7-1-25 Edition)

rol measures as the Administratpr
ay require for each contaminant cpv-
&xed by the variance.

d) The proposed schedule for confpli-
ange shall specify dates by which gteps
toWards compliance are to be takgh, in-
clu@ing at the minimum, where fappli-
cably:

(1) Pate by which arrangemeny for an
alterfative raw water sourcefor im-
prover§ent of existing raw watgr source
will befgompleted.

(2) DXe of initiation of ti¢ connec-
tion fol} the alternative paw water
source oN improvement of ffhe existing
raw watelysource.

(3) Date py which final
to be achiefed.

(e) The prgposed schedyle may, if the
public watel system hag no access to
an alternati§e raw wafr source, and
can effect o1} anticipage no adequate
improvement §f the exfsting raw water
source, specifyh an inglefinite time pe-
riod for complifnce til a new and ef-
fective treatmelt tefhnology is devel-
oped at which tEneffla new compliance
schedule shall be YpyEscribed by the Ad-
ministrator.

(f) The proposedRschedule for imple-
mentation of ad@if§onal interim con-
trol measures dugin@ the period of vari-
ance shall specffy MNterim treatment
techniques, mefhodsy and equipment,
and dates by wjlich st®ps toward meet-
ing the addifional terim control
measures are o be met)

(g) The scppkdule shaly be prescribed
by the Admygnistrator a§ the time of
granting of ghe variance, §ubsequent to
provision ¢t opportunityy§for hearing
pursuant tg §142.44.

[41 FR 2919 Jan. 20, 1976, as aMended at 52
FR 20675, Jhne 2, 1987]

pmpliance is

§142.44 JPublic hearings on
andjschedules.

ariances

(a) Hefore a variance and hedule
propoged by the Administratory pursu-
ant tf §142.43 may take effect, e Ad-
minigtrator shall provide notidg and
oppgrtunity for public hearing of the
varjance and schedule. A notice §iven
pupsuant to the preceding sent{nce
mgy cover the granting of more tan
oye variance and a hearing held purfu-
ght to such notice shall include each¥f

e variances covered by the notice.
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(b) Public notice of an opportunit
fQr hearing on a variance and schedulp
sIgll be circulated in a manner dJg-
sidned to inform interested and potgnh-
tiafly interested persons of the pyro-
pos&d variance and schedule, and sjiall
incl®qde at least the following:

(1) YPosting of a notice in the grin-
cipal Ypost office of each municipality
or arey served by the public watfr sys-
tem, aQd publishing of a notige in a
newspafer or newspapers of gengral cir-
culationyin the area served by Fhe pub-
lic waterfsystem; and

(2) MaiRng of a notice to t)e agency
of the Sta§e in which the sygtem is lo-
cated whigh is responsib}p for the
State’s wa®r supply progghim, and to
other approYriate State ogflocal agen-
cies at the AYyministrator’g discretion.

(3) Such ndgice shall igklude a sum-
mary of the\ proposed gvariance and
schedule and §hall infgrm interested
persons that thgy may pequest a public
hearing on theYroposfd variance and
schedule.

(c) Requests fo} hegring may be sub-
mitted by any inWerghted person other
than a Federal agd . Frivolous or in-
substantial reques\ for hearing may
be denied by the “. dministrator. Re-
quests must be sybgnitted to the Ad-
ministrator witjfin} 30 days after
issuance of the pgibliq notices provided
for in paragraplh (b)Yof this section.
Such requests ghall Kclude the fol-
lowing informagion:

(1) The namf, addressjand telephone
number of thg individua}y organization
or other entijy requestinga hearing;

(2) A briefffstatement oqthe interest
of the persofl making the r{quest in the
proposed v@riance and schefule, and of
informatigh that the requeXer intends
to submitpat such hearing;

(3) Thegf signature of the dividual
making fhe request, or, if thg request
is madegon behalf of an organijation or
other efitity, the signature of ajrespon-
sible gffficial of the organizafion or
othergntity.

(d) ffhe Administrator shall gike no-
tice in the manner set forth in Ypara-
gragh (b) of this section of any hefring
to e held pursuant to a request §ub-
mifted by an interested person orjon
hif own motion. Notice of the hearfug
sfall also be sent to the persons Re-
guesting the hearing, if any. Notice §f

§142.46

the hearing shall include a statement
oRthe purpose of the hearing, informjt-
tiqn regarding the time and locatjpn
forythe hearing, and the address gnd
teléphone number of an office at wljfich
inteRested persons may obtain fuygfher
inforgnation concerning the hearing. At
least ne hearing location speciffed in

the puRlic notice shall be within ghe in-
volved @tate. Notice of hearing ghall be
given n{t less than 15 days prigf to the

time scifduled for the hearing

(e) A WNearing convened puygsuant to
paragraply (d) of this sectioyf shall be
conductedfefore a hearing officer to be
designatedYpoy the Adminisgrator. The
hearing sha¥§l be conducted Jy the hear-
ing officer i} an informal forderly and
expeditious Mpanner. The ghearing offi-
cer shall hawe authorityf to call wit-
nesses, receivq oral andjwritten testi-
mony and takg such ofher action as
may be necessaly to asghre the fair and
efficient conducg of tlje hearing. Fol-
lowing the concRlusioyf of the hearing,
the hearing officgr ghall forward the
record of the heaRing to the Adminis-
trator.

(f) The variance Jand schedule shall
become effective 3QfQays after notice of
opportunity for hghrikg is given pursu-
ant to paragraphf(b)¥pf this section if
no timely requegt foly hearing is sub-
mitted and the gdmingtrator does not
determine to hgfld a pulic hearing on
his own motio

[41 FR 2918, Jayf. 20, 1976, aj amended at 52
FR 20675, June J 1987]

§142.45 Actfon after hearifg.

Within 3(Qfdays after the tfrmination
of the pubjic hearing held p§rsuant to
§142.44, thf Administrator shqll, taking
into cogpkideration informagion ob-
tained dhiring such hearing $nd rel-
evant igformation, confirm, r{vise or

rescindf the proposed varian®e and
schedujfe.

[62 FRO0675, June 2, 1987]

§ 142016 Alternative treatment ech-

iques.

[he Administrator may grant a vri-
anfe from any treatment technique Re-
qyirement of a national primary drink-
ifg water regulation to a supplier O
yater, whether or not the public watel
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tem for which the variance is re-
d is located in a State whic
enforcement j

scribed.
graph

ch is the basis of the variance.

Subpart F—Exemptions Issued by
the Administrator

§142.50 Requirements for an exemp-
tion.

(a) The Administrator may exempt
any public water system within a State
that does not have primary enforce-
ment responsibility from any require-
ment regarding a maximum contami-
nant level or any treatment technique
requirement, or from both, of an appli-
cable national primary drinking water
regulation upon a finding that—

(1) Due to compelling factors (which
may include economic factors, includ-
ing qualification of the public water
system as a system serving a disadvan-
taged community pursuant to section
1452(d) of the Act), the public water
system is unable to comply with such
contaminant level or treatment tech-
nique requirement or to implement
measures to develop an alternative
source of water supply;

(2) The public water system was in
operation on the effective date of such
contaminant level or treatment tech-
nique requirement, or for a public
water system that was not in operation
by that date, no reasonable alternative
source of drinking water is available to
such new public water system;

(3) The granting of the exemption
will not result in an unreasonable risk
to health; and

(4) Management or restructuring
changes (or both), as provided in
§142.20(b)(1)(i), cannot reasonably be
made that will result in compliance
with the applicable national primary
drinking water regulation or, if com-
pliance cannot be achieved, improve
the quality of the drinking water.

40 CFR Ch. | (7-1-25 Edition)

(b) No exemption shall be granted un-
less the public water system estab-
lishes that the public water system is
taking all practicable steps to meet
the standard; and

(1) The public water system cannot
meet the standard without capital im-
provements which cannot be completed
prior to the date established pursuant
to Section 1412(b)(10) of the Act;

(2) In the case of a public water sys-
tem which needs financial assistance
for the necessary improvements, the
public water system has entered into
an agreement to obtain such financial
assistance or assistance pursuant to
Section 1452 of the Act, or any other
Federal or State program that is rea-
sonably likely to be available within
the period of the exemption; or

(3) The public water system has en-
tered into an enforceable agreement to
become a part of a regional public
water system.

(c) A public water system may not
receive an exemption under this sub-
part if the public water system was
granted a variance under Section
1415(e) of the Act.

[63 FR 43847, Aug. 14, 1998]

§142.51 Exemption request.

A supplier of water may request the
granting of an exemption pursuant to
this subpart for a public water system
within a State that does not have pri-
mary enforcement responsibility by
submitting a request for exemption in
writing to the Administrator. Sup-
pliers of water may submit a joint re-
quest for exemptions when they seek
similar exemptions under similar cir-
cumstances. Any written request for an
exemption or exemptions shall include
the following information:

(a) The nature and duration of ex-
emption requested.

(b) Relevant analytical results of
water quality sampling of the system,
including results of relevant tests con-
ducted pursuant to the requirements of
the national primary drinking water
regulations.

(c) Explanation of the compelling
factors such as time or economic fac-
tors which prevent such system from
achieving compliance.
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(d) Other information, if any, be-
lieved by the applicant to be pertinent
to the application.

(e) A proposed compliance schedule,
including the date when each step to-
ward compliance will be achieved.

(f) Such other information as the Ad-
ministrator may require.

§142.52 Consideration of an exemption
request.

(a) The Administrator shall act on
any exemption request submitted pur-
suant to §142.51 within 90 days of re-
ceipt of the request.

(b) In his consideration of whether
the public water system is unable to
comply due to compelling factors, the
Administrator shall consider such fac-
tors as the following:

(1) Construction, installation, or
modification of the treatment equip-
ment or systems.

(2) The time needed to put into oper-
ation a new treatment facility to re-
place an existing system which is not
in compliance.

(3) Economic feasibility of compli-
ance.

§142.53 Disposition of an exemption
request.

(a) If the Administrator decides to
deny the application for an exemption,
he shall notify the applicant of his in-
tention to issue a denial. Such notice
shall include a statement of reasons for
the proposed denial, and shall offer the
applicant an opportunity to present,
within 30 days of receipt of the notice,
additional information or argument to
the Administrator. The Administrator
shall make a final determination on
the request within 30 days after receiv-
ing any such additional information or
argument. If no additional information
or argument is submitted by the appli-
cant, the application shall be denied.

(b) If the Administrator grants an ex-
emption request submitted pursuant to
§142.51, he shall notify the applicant of
his decision in writing. Such notice
shall identify the facility covered, and
shall specify the termination date of
the exemption. Such notice shall pro-
vide that the exemption will be termi-
nated when the system comes into
compliance with the applicable regula-
tion, and may be terminated upon a

§142.54

finding by the Administrator that the
system has failed to comply with any
requirements of a final schedule issued
pursuant to §142.55.

(c) The Administrator shall propose a
schedule for:

(1) Compliance (including increments
of progress or measures to develop an
alternative source of water supply) by
the public water system with each con-
taminant level requirement or treat-
ment technique requirement with re-
spect to which the exemption was
granted; and

(2) Implementation by the public
water system of such control measures
as the Administrator may require for
each contaminant covered by the ex-
emption.

(d) The schedule shall be prescribed
by the Administrator at the time the
exemption is granted, subsequent to
provision of opportunity for hearing
pursuant to §142.54.

[41 FR 2918, Jan. 20, 1976, as amended at 52
FR 20675, June 2, 1987; 63 FR 43848, Aug. 14,
1998]

§142.54 Public hearings on exemption
schedules.

(a) Before a schedule proposed by the
Administrator pursuant to §142.53 may
take effect, the Administrator shall
provide notice and opportunity for pub-
lic hearing on the schedule. A notice
given pursuant to the preceding sen-
tence may cover the proposal of more
than one such schedule and a hearing
held pursuant to such notice shall in-
clude each of the schedules covered by
the notice.

(b) Public notice of an opportunity
for hearing on an exemption schedule
shall be circulated in a manner de-
signed to inform interested and poten-
tially interested persons of the pro-
posed schedule, and shall include at
least the following:

(1) Posting of a notice in the prin-
cipal post office of each municipality
or area served by the public water sys-
tem, and publishing of a notice in a
newspaper or newspapers of general cir-
culation in the area served by the pub-
lic water system.

(2) Mailing of a notice to the agency
of the State in which the system is lo-
cated which is responsible for the
State’s water supply program and to
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other appropriate State or local agen-
cies at the Administrator’s discretion.

(3) Such notices shall include a sum-
mary of the proposed schedule and
shall inform interested persons that
they may request a public hearing on
the proposed schedule.

(c) Requests for hearing may be sub-
mitted by any interested person other
than a Federal agency. Frivolous or in-
substantial requests for hearing may
be denied by the Administrator. Re-
quests must be submitted to the Ad-
ministrator within 30 days after
issuance of the public notices provided
for in paragraph (b) of this section.
Such requests shall include the fol-
lowing information:

(1) The name, address and telephone
number of the individual, organization
or other entity requesting a hearing;

(2) A brief statement of the interest
of the person making the request in the
proposed schedule and of information
that the requesting person intends to
submit at such hearing; and

(3) The signature of the individual
making the request, or, if the request
is made on behalf of an organization or
other entity, the signature of a respon-
sible official of the organization or
other entity.

(d) The Administrator shall give no-
tice in the manner set forth in para-
graph (b) of this section of any hearing
to be held pursuant to a request sub-
mitted by an interested person or on
his own motion. Notice of the hearing
shall also be sent to the person re-
questing the hearing, if any. Notice of
the hearing shall include a statement
of the purpose of the hearing, informa-
tion regarding the time and location of
the hearing, and the address and tele-
phone number of an office at which in-
terested persons may obtain further in-
formation concerning the hearing. At
least one hearing location specified in
the public notice shall be within the in-
volved State. Notice of the hearing
shall be given not less than 15 days
prior to the time scheduled for the
hearing.

(e) A hearing convened pursuant to
paragraph (d) of this section shall be
conducted before a hearing officer to be
designated by the Administrator. The
hearing shall be conducted by the hear-
ing officer in an informal, orderly and

40 CFR Ch. | (7-1-25 Edition)

expeditious manner. The hearing offi-
cer shall have authority to call wit-
nesses, receive oral and written testi-
mony and take such action as may be
necessary to assure the fair and effi-
cient conduct of the hearing. Following
the conclusion of the hearing, the hear-
ing officer shall forward the record of
the hearing to the Administrator.

[41 FR 2918, Jan. 20, 1976, as amended at 52
FR 20675, June 2, 1987]

§142.55 Final schedule.

(a) Within 30 days after the termi-
nation of the public hearing pursuant
to §142.54, the Administrator shall,
taking into consideration information
obtained during such hearing, revise
the proposed schedule as necessary and
prescribe the final schedule for compli-
ance and interim measures for the pub-
lic water system granted an exemption
under §142.52.

(b) Such schedule must require com-
pliance with each contaminant level
and treatment technique requirement
with respect to which the exemption
was granted as expeditiously as prac-
ticable but not later than 3 years after
the otherwise applicable compliance
date established in section 1412(b)(10) of
the Act.

(c) [Reserved]

[41 FR 2918, Jan. 20, 1976, as amended at 52
FR 20675, June 2, 1987; 63 FR 43848, Aug. 14,
1998]

§142.56 Extension of date for compli-
ance.

In the case of a public water system
which serves a population of not more
than 3,300 persons and which needs fi-
nancial assistance for the necessary
improvements, an exemption granted
under §142.50(b) (1) or (2) may be re-
newed for one or more additional 2-
year periods, but not to exceed a total
of 6 additional years, if the public
water system establishes that the pub-
lic water system is taking all prac-
ticable steps to meet the requirements
of section 1416(b)(2)(B) of the Act and
the established compliance schedule.

[63 FR 43848, Aug. 14, 1998]
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§142.57 Bottled water, point-of-use,
and point-of-entry devices.

(a) A State may require a public
water system to use bottled water,
point-of-use devices, or point-of-entry
devices as a condition of granting an
exemption from the requirements of
§§141.61 (a) and (c), and 141.62 of this
chapter.

(b) Public water systems using bot-
tled water as a condition of obtaining
an exemption from the requirements of
§§141.61 (a) and (c) and 141.62(b) must
meet the requirements in §142.62(g).

(c) Public water systems that use
point-of-use or point-of-entry devices
as a condition for receiving an exemp-
tion must meet the requirements in
§141.62(h).

[66 FR 3596, Jan. 30, 1991, as amended at 56
FR 30280, July 1, 1991]
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(b) The Administrator in a state that
dges not have primary enforcement ge-
sppnsibility or a state with primary g¢gn-

folgement responsibility (primglcy
stafe) that issues variances shallffre-
quilg a community water system t§ in-

stalljand/or use any treatment mgthod
identyfied in §142.60(a) as a confflition
for gignting a variance unless tjle Ad-
minist§ator or primacy statefdeter-

mines Ythat such treatment ethod
identifi§d in §142.60(a) is not gvailable
and effe§tive for TTHM contrgl for the
system. A treatment methodgshall not

be considgred to be ‘‘availalfle and ef-
fective” f& an individual syftem if the
treatment §nethod would ppt be tech-
nically apRropriate and Jtechnically
feasible for §hat system of would only
result in ay marginal Jeduction in
TTHM for thsystem. If fupon applica-
tion by a syXem for gf variance, the
AdministratorYor primgcy state that
issues variancey deterghines that none
of the treatmeny metiods identified in
§142.60(a) is avaijablefand effective for
the system, that$ysfem shall be enti-
tled to a variancefuygder the provisions
of section 1415(a)(I4fA) of the Act. The
Administrator’s orforimacy state’s de-
termination as tofNe availability and
effectiveness of spcly treatment meth-
ods shall be basefl uPpn studies by the
system and othej releg§ant information.
If a system sybmits §information in-
tending to denfonstratg that a treat-
ment method iff not avajable and effec-
tive for TTHM control f§ that system,
the Adminisfrator or imacy state
shall make g finding wh&ther this in-
formation pports a dW¥cision that
such treatngent method is Pt available
and effectiffe for that systeM before re-
quiring inftallation and/or ®se of such
treatmeny method.

(c) Purfuant to §142.43 (c) tlgough (g)
or correfponding state regulat§ons, the
Adminigtrator or primacy stRte that
issues fariances shall issue a sghedule
of coyhpliance that may requke the

systegh being granted the varia§ce to
exanjne the following treatment §neth-
ods 1) to determine the probaNility

thapy any of these methods will siggifi-
caygly reduce the level of TTHMW\for
thfft system, and (2) if such probabiRty
ejists, to determine whether any Yof
tese methods are technically feasibye
d economically reasonable, and the
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