(EXCERPT FROM ENVIRONMENTAL RESOURCE PERMIT APPLICANT’S HANDBOOK VOLUME I: GENERAL AND ENVIRONMENTAL – 9/7/2015)

10.2.2.3		The assessment of impacts expected as a result of proposed activities on the values of functions will be based on a review of scientific literature, ecologic and hydrologic information, and field inspection.  When assessing the value of functions that any wetland or other surface water provides to fish, wildlife, and listed species, the factors that the Agency will consider are:

[bookmark: _GoBack](a)	Condition – this factor addresses whether the wetland or other surface water is in a high quality state or has been the subject of past alterations in hydrology, water quality, or vegetative composition.  However, areas impacted by activities in violation of an Agency rule, order, or permit adopted or issued pursuant to Chapter 373, F.S., or Part VIII of Chapter 403, F.S. (1984 Supp.) as amended, will be evaluated as if the activity had not occurred;

(b)	Hydrologic connection – this factor addresses the nature and degree of off-site connection, which may provide benefits to off-site water resources through detrital export, base flow maintenance, water quality enhancement or the provision of nursery habitat;

(c)	Uniqueness – this factor addresses the relative rarity of the wetland or other surface water and its floral and faunal components in relation to the surrounding regional landscape;

(d)	Location – this factor addresses the location of the wetland or other surface water in relation to its surroundings.  In making this assessment, the Agency will consult reference materials such as the Florida Natural Areas Inventory, Comprehensive Plans, and maps created by governmental agencies identifying land with high ecological values; and

(e)	Fish and wildlife utilization – this factor addresses use of the wetland or other surface water for resting, feeding, breeding, nesting or denning by fish and wildlife, particularly those that are listed species.
10.3.1	Types of Mitigation

Mitigation usually consists of restoration, enhancement, creation, or preservation of wetlands, other surface waters, or uplands.  Uplands that function as a hydrologic contributing area to wetlands, and are necessary to maintain the ecological value of those wetlands, may be appropriate for mitigation of impacts to wetlands, as well as impacts to uplands that are used by bald eagles, and listed aquatic and wetland dependent species for nesting or denning.  The evaluation of the appropriateness of incorporating uplands as part of a mitigation plan shall include consideration of the proximity of uplands to wetlands and the degree to which uplands support the functions of the associated wetlands.  In some cases, a combination of mitigation types is the best approach to offset adverse impacts resulting from the regulated activity.

Restoration is usually preferred over creation as it often has a greater chance of success due to soil characteristics, hydrologic regime, landscape position or other factors that favor re-establishment of wetland or other surface water communities.  Preservation of important ecosystems can provide an improved level of protection over current regulatory programs when it ensures that the values of the preserved area are protected and maintained in the long term. Areas proposed to be preserved to prevent secondary or cumulative impacts (sections 10.2.7 and 10.2.8, above) may also be considered part of a mitigation plan if those areas also serve to offset adverse impacts.

10.3.1.1	In general, mitigation is best accomplished through creation, restoration, enhancement, or preservation of ecological communities similar to those being impacted.  However, when the area proposed to be impacted is degraded, compared to its historic ecological community and hydrologic condition, mitigation is best accomplished through creation, restoration, enhancement or preservation of the ecological community that was historically present.  When impacts are proposed to wholly artificial systems, such as borrow pits, ditches, and canals, mitigation is best accomplished through creation, restoration, enhancement or preservation of the native ecological community to which it is most analogous in function.  For wetlands or other surface waters that have been altered from their native community type, the historic community type at that location shall be used as a reference, unless the alteration has been of such a degree and extent that a different native community type is now present and self sustaining.  Mitigation involving other ecological communities is acceptable if impacts are offset and the applicant demonstrates that greater improvement in ecological value will result.

10.3.1.3	Mitigation through participation in a mitigation bank shall be in accordance with Section 373.4136, F.S., and Chapter 62-342, F.A.C. (Mitigation Banks), except that, for purposes of the maps applicable to regional watersheds, the SJRWMD, SWFWMD, and SFWMDs shall use the maps incorporated by reference in the applicable Volume II.
10.3.1.8	Innovative mitigation proposals that deviate from the standard practices described in sections 10.3 through 10.3.6, shall be considered on a case-by-case basis to determine whether they offset the adverse impacts.  Any donation of money as mitigation shall be in accordance with Sections 373.4135(1)(b), F.S., and 373.414(1)(b), F.S.
10.3.2	Guidelines for the Amount of Mitigation

Chapter 62-345, F.A.C., Uniform Mitigation Assessment Method (UMAM), establishes a standardized procedure for assessing functions provided by wetlands and other surface waters, the amount those functions are reduced by proposed impact, and the amount of mitigation needed to offset that impact.  The Agency will be responsible for verifying the information provided and applying this assessment method to determine the amount of mitigation necessary to offset the proposed impacts.

Chapter 62-345, F.A.C., also establishes the criteria to award and deduct mitigation bank or regional offsite mitigation area credits.  The Agency will be responsible for verifying that information and applying this assessment method to determine the potential amount of mitigation to be provided by the bank or regional offsite mitigation area.

Paragraphs 62-345.100(3), (5), (6), (7), (8), and (9), F.A.C., provide exceptions from the application of UMAM to determine the amount of mitigation necessary to offset adverse impacts.

10.3.3	Mitigation Proposals

10.3.3.1	Applicants shall provide reasonable assurance that proposed mitigation will:

(a) Offset adverse impacts due to regulated activities; and

(b) Achieve mitigation success by providing viable and sustainable ecological and hydrological functions. 

The use of credits from a mitigation bank permitted under Part IV of Chapter 373, F.S., or a Regional Offsite Mitigation Area under Section 373.4135, F.S., is not subject to sections 10.3.3.2 through 10.3.8, below. 

10.3.3.2	Applicants shall submit detailed plans describing proposed construction, establishment, and management of mitigation areas.  These plans shall include the following information, as appropriate for the type of mitigation proposed:

(a)	A soils map of the mitigation area and other soils information pertinent to the specific mitigation actions proposed;

(b)	A topographic map of the mitigation area and adjacent hydrologic contributing and receiving areas;

(c)	A hydrologic features map of the mitigation area and adjacent hydrologic contributing and receiving areas;

(d)	A description of current hydrologic conditions affecting the mitigation area;

(e)	A map of vegetation communities in and around the mitigation area;

(f)	Construction drawings detailing proposed topographic alterations and all structural components associated with proposed activities;

(g)	Proposed construction activities, including a detailed schedule for implementation;

(h)	A vegetation-planting scheme if planting is proposed, and schedule for implementation;

(i)	Sources of plants and soils used in wetland creation or restoration;

(j)	Measures to be implemented during and after construction to avoid adverse impacts related to proposed activities;

(k)	A management plan comprising all aspects of operation and maintenance, including water management practices, vegetation establishment, exotic and nuisance species control, fire management, and control of access;

(l)	A proposed monitoring plan to demonstrate mitigation success;

(m)	A description of the activities proposed to control exotic and nuisance species should these become established in the mitigation area.  The mitigation proposal must include reasonable measures to assure that these species do not invade the mitigation area in such numbers as to affect the likelihood of success of the project;

(n)	A description of anticipated site conditions in and around the mitigation area after the mitigation plan is successfully implemented;

(o)	A comparison of current fish and wildlife habitat to expected habitat after the mitigation plan is successfully implemented;

(p)	For mitigation plans with projected implementation costs in excess of $25,000, an itemized estimate of the cost of implementing mitigation as set forth in section 10.3.7.7, below;

(q)	Evidence that the applicant has legal access to the mitigation area and authority to perform the mitigation, and documentation granting the Agency a right of legal access to the mitigation area and the authority to conduct the mitigation should the applicant fail to do so; and

(r)	Any additional necessary supporting information required by Chapter 62-345, F.A.C.

10.3.4	Monitoring Requirements for Mitigation Areas

If applicable, applicants shall monitor the progress of mitigation areas until success can be demonstrated as provided in section 10.3.6, below.  Monitoring parameters, methods, schedules, and reporting requirements will be specified in permit conditions.

10.3.5	Protection of Mitigation Areas

Applicants shall propose and be responsible for implementing methods that assure that mitigation areas will not be adversely impacted by incidental encroachment or secondary activities that might compromise mitigation success or long-term viability.

10.3.6	Mitigation Success

Mitigation success will be measured in terms of whether the objectives of the mitigation are expected to be realized.  The success criteria to be included in permit conditions will specify the minimum requirements necessary to attain a determination of success.  The mitigation shall be deemed successful by the Agency when all applicable water quality standards are met, the mitigation area has achieved viable and sustainable ecological and hydrological functions and the specific success criteria contained in the permit are met.  If success is not achieved within the time frame specified within the permit, remedial measures shall be required.  Monitoring requirements shall remain in effect until success is achieved as specified in the permit.  Maintenance requirements shall remain in effect as specified in the permit.

10.3.7	Financial Responsibility for Mitigation.

As part of compliance with paragraph 62-330.301(1)(j), F.A.C., where an applicant proposes mitigation, the applicant shall provide proof of financial responsibility to:

(a)	Conduct the mitigation activities;

(b)	Conduct any necessary management of the mitigation site;

(c)	Conduct monitoring of the mitigation; 

(d)	Prepare and submit monitoring reports to the Agency; and

(e)	Conduct any necessary corrective action indicated by the monitoring.

10.3.7.1	Applicants not subject to financial responsibility requirements.

The following applicants shall not be subject to the financial responsibility requirements in sections 10.3.7 through 10.3.7.9:

(a)	Applicants whose mitigation is deemed successful pursuant to section 10.3.6, above, prior to undertaking the construction activities authorized under the permit issued pursuant to Part IV, Chapter 373, F.S.

(b)	Applicants whose mitigation is estimated to cost less than $25,000.

(c)	Federal, state, county and municipal governments, state political subdivisions, investor-owned utilities regulated by the Florida Public Service Commission and rural electric cooperative.

(d)	Mitigation banks that comply with the financial responsibility provisions of Rule 62-342.700, F.A.C.

10.3.7.2		Amount of financial responsibility.

The amount of financial responsibility provided by the applicant shall be in an amount equal to 110 percent of the cost estimate determined pursuant to section 10.3.7.7, below, for each phase of the mitigation plan submitted under the requirements of sections 10.3 through 10.3.8, and under the requirements of Section 373.414(19)(a), F.S., when mitigation is required for the extraction of limestone and phosphate.

10.3.7.3	Documentation.

The permit applicant shall provide draft documentation of the required financial responsibility mechanism described below with the permit application, and shall submit to the Agency the executed or finalized documentation within the time frames specified in the permit.

10.3.7.4	General Terms for Financial Responsibility Mechanisms.

In addition to the specific provisions regarding financial responsibility mechanisms set forth in section 10.3.7.6, below, the following, as they relate to the specific mechanism proposed, shall be complied with:

(a)	The form and content of all financial responsibility mechanisms shall be approved by the Agency.  Forms that have been developed for this purpose are incorporated by reference in subsection 62-330.301(5), F.A.C., as Forms 62-330.301(5)(a) through (f).  The applicant must provide the applicable form or one that is in substantial conformance with that form; any changes must be noted on the face of the form and identified to the Agency for review and approval.

(b)	The financial mechanisms shall name the Agency as sole beneficiary or shall be payable solely to the Agency.  If the financial mechanism is of a type that is retained by the beneficiary according to industry standards, the original financial responsibility mechanism shall be retained by the Agency.

(c)	The financial responsibility mechanisms shall be established with a regulated state or national bank, savings and loan association, or other financial institution, licensed in this state.  In the case of letters of credit, the letter of credit must be issued by an entity that has authority to issue letters of credit and whose letter of credit operations are regulated and examined by a federal or state agency.  In the case of a surety bond, the surety bond must be issued by a surety company registered with the state of Florida.

(d)	The financial responsibility mechanisms shall be effective on or prior to the date that the activity authorized by the permit commences and shall continue to be effective through the date of notification of final release by the Agency in accordance with section 10.3.7.7.2 below.

(e)	The financial responsibility mechanisms shall provide that they cannot be revoked, terminated or cancelled without first providing an alternative financial responsibility mechanism that meets the requirements of sections 10.3.7 through 10.3.7.9.  Financial mechanisms shall provide that they cannot be revoked, terminated, or cancelled without a 120-day notice to the Agency.  Within 90 days of receipt by the permittee of actual or constructive notice of revocation, termination or cancellation of a financial responsibility mechanism or other actual or constructive notice of cancellation, the permittee shall provide such an alternate financial responsibility mechanism.

(f)	When mitigation is required for the extraction of limestone and phosphate the financial responsibility mechanism must meet the criteria of Section 373.414(19)(a), F.S. 

10.3.7.5	If the permittee fails to comply with the terms and conditions of the permit, including any mitigation requirement, section 10.3.7, such failure shall be deemed a violation of Chapter 62-330, F.A.C., and the permit issued thereunder.  In addition to any other remedies for such violation available to it, the Agency may make demand upon the financial mechanism.  Notice of intent to make demand shall be as provided in the mechanism or, if in none, upon reasonable notice.

10.3.7.6	Financial Responsibility Mechanisms.

Financial responsibility for the mitigation, monitoring and corrective action for each phase of the project may be established by any of the following methods, at the discretion of the applicant:

(a)	Performance bond; when issued in favor of DEP, the applicant shall also establish a standby trust fund agreement;

(b)	Irrevocable letter of credit; when issued in favor of DEP, the applicant shall also establish a standby trust fund agreement;

(c)	Trust fund agreement;

(d)	Deposit of cash or cash equivalent into an escrow account at a regulated financial institution or at the Florida Department of Financial Services; and

(e)	Guarantee bond.

10.3.7.7	Cost estimates.

For the purposes of determining the amount of financial responsibility that is required by this subsection, the applicant shall submit a detailed written estimate, in current dollars, of the total cost of conducting the mitigation, including any maintenance and monitoring activities, and the applicant shall comply with the following:

(a)	The cost estimate for conducting the mitigation and monitoring shall include all associated costs for each phase thereof, including earthmoving, planting, structure installation, maintaining and operating any structures, controlling nuisance or exotic species, fire management, consultant fees, monitoring activities and reports.

(b)	The applicant shall submit the estimates, together with verifiable documentation, to the Agency along with the draft of the financial responsibility mechanism.  

(c)	The costs shall be estimated based on a third party performing the work and supplying materials at the fair market value of the services and materials.  The source of any cost estimates shall be indicated.

10.3.7.7.1	Partial Releases.

The permittee may request the Agency to release portions of the financial responsibility mechanism as parts of the mitigation plan, such as earth moving, construction, or other activities for which cost estimates were submitted in accordance with section 10.3.7.7, are successfully completed.  The request shall be in writing and include documentation that the activities have been completed and have been paid for or will be paid for upon release of the applicable portion of the financial responsibility mechanism and a revised cost estimate for the completion of the mitigation activities.  The Agency shall authorize the release, or shall request the applicable financial institution release, of the portion requested upon verification that the activities have been completed in accordance with the mitigation plans.

10.3.7.7.2	Final Release.

Within thirty (30) days of the Agency determining that the mitigation is successful in accordance with section 10.3.6, above, the Agency shall so notify the permittee and shall authorize the return and release of all funds held or give written authorization to the appropriate third party for the cancellation or termination of the financial responsibility mechanism.

10.3.7.8	Financial Responsibility Conditions.

For applicants subject to the financial responsibility of sections 10.3.7 through 10.3.7.9, the Agency will include the following conditions in the permit:

(a)	A permittee must notify the Agency by certified mail of the commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy), U.S. Code, naming the permittee as debtor within 10 business days after the commencement of the proceeding.

(b)	A permittee who fulfills the requirements of sections 10.3.7 through 10.3.7.9, by obtaining a letter of credit or performance bond will be deemed to be without the required financial assurance in the event of bankruptcy, insolvency or suspension or revocation of the license or charter of the issuing institution.  The permittee must reestablish in accordance with sections 10.3.7 through 10.3.7.9, a financial responsibility mechanism within 60 days after such event.

(c)	When transferring a permit, the new owner or person with legal control shall submit documentation to satisfy the financial responsibility requirements of sections 10.3.7 through 10.3.7.9.  The prior owner or person with legal control of the project shall continue the financial responsibility mechanism until the Agency has approved the permit transfer and substitute financial responsibility mechanism.

10.3.7.9	Financial Responsibility Mechanisms for Multiple Projects.

An applicant may use a mechanism specified in section 10.3.7.6, above to meet the financial responsibility requirement for multiple projects.  The financial responsibility mechanism must include a list of projects, the amount of funds assured for each project, and limit the amount of funds available for each project.  The mechanism must be no less than the sum of the funds that would be necessary in accordance with section 10.3.7.2, above, as if separate mechanisms had been established for each project. As additional permits are issued that require mitigation, the amount of the financial responsibility mechanism may be increased in accordance with section 10.3.7.2, above, and the project added to the list.


