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its administration in a political sub­
division of the State by a sale local
agency.

(b) Designation of State unit.
(1) If the designated State agency is

not of the type specified in paragraph
(a)(1)(I) of this section or if the des­
ignated State agency specified in para­
graph (a)(3) of this section is not pri­
marily concerned wi th vocational 1'eha­
bi11 tattoo or vocational and other reha­
biJitation of individuals with disabil­
ities, the State plan must assure that
the agency (or each agency if two agen­
cies are designated) includes a voca­
tional rehabilitation bureau, division,
or unit that-

0) Is primarily concerned with voca­
tional rehabilitation or vocational and
other rehabilitation of individuals with
disabilities and is responsible for the
administration of the State agency's
vocational rehabili tation program
under the State plan;

(ii) Has a full-time director;
(iii) Has a staff, at least 90 percent of

whom are employed full time on the re~

habili tatioD work of the organizational
unit; and

(iv) Is located at an organizational
level and has an organizational status
within the State agency comparable to
that of other major organizational
units of the agency,

(2) In the case of a State that has not
designated a separate State agency for
individuals who are blind, as provided
for in paragraph (a)(3) of this section,
the State may assign responsibilit.y for
the part of the plan under which voca­
tional rehabilitation services al'e pro­
vided to individuals who are bUnd to
one organizational unit of the des­
ignated State agency and may assign
responsibi1it~' for the rest of the plan
to another organizational unit of the
designated Stat.e agency, with the pro­
visions of paragraph (b)(l) of this sec­
tion applying separately to each of
these units.

(c) Responsibility for administration.
(1) At a minimum, the following ac­

tivities are the responsibility of the
designated State unit or the sole local
agency under the supervision of the
State unit:

(1) All decisions affecting eligibility
for vocational rehabilitation services.
the nature and scope of available serv-
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ices, and the provision of these serv­
ices.

(il) The determination to close the
record of services of an individual who
has achieved an employment outcome
in accordance wi th § 361.56.

(iii) POlicy formulation and imple­
mentation.

(iv) The allocation and expend1 till'e
of vocational rehabilitation funds.

(v) Participation as a partner in the
One·Stop service delivery system under
Title I of the Workforce Investment
Act of 1998. in accordance with 20 CFR
part 662.

(2) The responsibility for the func­
tions described in paragraph (c)(1) of
this section may not be delegated to
any other agency or lndividual.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authol'lty: Section 101(a)(2) of the Act; 29
U.S.C. 721(a)(2»

[66 FR 4382, Jan. 17. 2001. as amended at 66
FR 7253, Jan. 22. 2001]

§361.14 Substitute State agency.

(a) General prot:isions.
(1) If the Secretary has withheld all

funding from a State under §361.11, the
State may designate another agency to
substHute for the designated State
agency in carrying out the State's pro­
gram of vocational rehabilitation serv­
ices.

(2) Any public or nonprofit private
organization or agency within the
State Or any political subdivision of
the State is eligible to be a substitute
agenc~',

(3) The substitute agency must sub­
mit a State plan that meets the re­
quirements of this part.

(4) The Secretary makes no grant to
a substitute agency until the Secretary
approves its plan.

(b) Substitute agency matching share.
The Secretary does not make any pay­
ment to a substitute agency unless it
has provided assurances that it will
contribute the same matching share as
the State would have been required to
contribute if the State agency were
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of an inde­
or a state reo

carrying out. the vocational rehabilita­
tion program.

(Approved by the Office of Management and
Budget under control number 182Q--Q500)

(Authority: Section 107(c)(3) of the Act; 29
U.S.C.727(c)(3))

[66 FR 4382. Jan. 17, 2001. as amended at 66
FR 7253. Jan. 22. 2001]

§361.15 Local administration.

(a) If the State plan provides for the
administration of the plan by a local
agency, the designated State agency
must-

(1) Ensure that each local agency is
under the supervision of the designated
State unit and is the sale local agency
as defined in §361.5(b)(47) that is re­
sponsible for the administ.ration of the
program within the political subdivi­
sion that it serves; and

(2) Develop methods that each local
agency will use to administer the voca­
tional rehabilitation program. in ac­
cordance with the State plan.

(b) A separate local agency serving
individuals who are blind may admin­
ister that part of the plan relating to
vocational rehabiHtation of individuals
who are blind, under the supervision of
the designated State unit for individ­
uals who are blind.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections 7(24) and 10l(a)(2)(A) of
the Act; 29 U.S.C. 705(24) and 72l(a)(2)(A»

(66 FR 4382. Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22. 2001)

§361.16 Establishment
pendent commission
habilitation council.

(a) General requirement. Except as pro­
vided in paragraph (b) of this section,
the State plan must contain one of the
following two assurances:

(1) An assurance that the designated
State agency is an independent State
commission that-

(i) Is responsible under State law for
operating, or overseeing the operation
of, the vocational rehabilitation pro­
gram in the State and is primarily con­
cerned wi th vocational rehabili tation
or vocational and other rehabili tation
services, in accordance wi tb
§361.13(a)(I)(i);

(ii) Is consumer-controlled by persons
who-

(A) Are individuals with physical or
mental impairments that substantially
limit major life activities; and

(B) Represent individuals with a
broad range of disabilities, unless the
designated State unit under the direc·
tion of the commission is the State
agency for individuals who are blind:

(iii) Includes family members, advo·
cates, or other representatives of indi­
\-iduals with mental impairments: and

(iv) Conducts the functions identified
in §361.17(h)(4).

(2) An assurance that--
(1) The State has established a State

Rehabilitation Council (Council) that
meets the requirements of §361.17:

(11) The designated State unit, in ac­
cordance with §361.29, jointly develops,
agrees to, and reviews annually State
goals and priorities and jointly submits
to the Secretary annual reports of
progress with the Council;

(iii) The designated State unit regu­
larly consults with the Council regard­
ing the development, implementation,
and revision of State policies and pro­
cedures of general applicability per­
taining to the provision of vocational
rehabili tation services;

(tv) The designated State unit trans­
mits to the Counc11-

(A) All plans, reports, and other in­
formation required under this part to
be submitted to the Secretary;

(B) All policies and information on
all practices and procedures of general
applicabili ty provided to or used by re­
habilitation personnel providing voca­
tional rehabilitation services under
this part; and

(0) Copies of due process hearing de­
cisions issued under this part and
transmitted in a manner to ensure that
the identity of the participants in the
hearings is kept confidential; and

(v) The State plan, and any revision
to the State plan, includes a summary
of input provided by the Council. in­
cluding recommendations from the an­
nual report of the Council, the review
and analysis of consumer satisfaction
described in §361.17(h)(4), and other re­
ports prepared by the Council, and the
designated State unit's response to the
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input and recommendations, including
explanations of reasons for rejecting
any input or recommendation of the
Council.

(b) Exception fOT separate State agencY
for individuals who are blind. In the case
of a State that designates a separate
State agency under §361.13(a)(3) to ad­
minister the part of the State plan
under which vocational rehabilitation
services are provided to ind1vtduals
who are blind. the State must either
establish a separate State Rehabilita­
tion Council for each agency that does
not meet the requirements in para­
graph (a)(I) of this section or establish
one State Rehabilitation Council for
both agencies if neither agency meets
the requirements of paragraph (a)(I) of
this section.

(A,pproved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections 101(a.)(21) of the Act; 29
U.S.C. 721(a.)(21»

[66 FR 4382, Jan. 17, 2001, as amended a.t 66
FR 7253, Jan. 22, 2001)

§ 361.17 Requirements for a state reha­
bilitation council

If the State has established a Council
under §361.16(a)(2) or (b), the Council
must meet the following requirements:

(a) Appointment.
(1) The members of the Council must

be appointed by the Governor or. in the
case of a State that, under State law,
vests authority for the administration
of the activities carried out under this
part in an entity other than the Gov­
ernor (such as one or more houses of
the State legislature or an independent
board), the chief officer of that entity.

(2) The appointing authority must se­
lect members of the Council after solic­
iting recommendations from represent­
atives of organizations representing a
broad range of individuals with disabil­
ities and organizations interested in in­
dividuals with disabilities. In selecting
members, the appointing authority
must consider, to the greatest extent
practicable, the extent to which minor­
ity populations are represented on the
Council.

(b) Composition.
(1) General. Except as provided in

paragraph (b)(3) of this section, the
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Council must be composed of at least 15
members, including-

(i) At least one representative of the
Statewide Independent Living Council,
who must be the chairperson or other
designee of the Statewide Independent
Living Council;

(ii) At least one representative of a
parent training and information center
established pursuant to section 682(a)
of the Individuals with Disabilities
Education Act;

(iii) At least one representative of
the Client Assistance Program estab­
lished under 34 CFR part 370, who must
be the director of or other individual
recommended by the Client Assistance
Program;

(iv) At least one qualified vocational
rehabilitation counselor with knowl­
edge of and experience with vocational
rehabilitation programs who serves as
an ex officio, nonvoting member of the
Council if employed by the designated
State agency;

(v) At least one representative of
community rehabilitation program
service providers;

(vi) Four representatives of business,
industry, and labor;

(vii) Representatives of disa.bility
groups that include a cross section of­

(A) Individuals with physical, cog­
nitive, sensory, and menta] disabilities;
and

(B) Representatives of individuals
with disabilities who have difficulty
representing themselves or are unable
due to their disabilities to represent
themselves;

(viii) Current or former applicants
for, or recipients of, vocational reha­
bilitation services;

(Ix) In a State in which one or more
projects are carried out under section
121 of the Act (American Indian Voca­
tional Rehabilitation Services), at
least one representative of the direc­
tors of the projects;

(x) At least one representative of the
State educational agency responsible
for the public education of students
with disabilities who are eligible to re­
ceive services under this part and part
B of the Individuals with Disabilities
Education Act;

(xi) At least one representative of the
State workforce investment board; and
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(xii) The director of the designated
State unit as an ex officio, nonvoting
member of the CounciL

(2) Employees of the designated State
agency. Employees of the designated
State agency may serve only as non­
voting members of the COWlci1. This
provision does not apply to the rep­
resentative appointed pursuant to
paragraph (b)(l)(l1i) of this section.

(3) Composition of a separate Council
for a separate State agency for individ~

uals who are blind. Except as provided
in paragraph (b)(4) of this section, if
the State establishes a separate Coun­
cil for a separate State agency for indi­
viduals who are blind. that Council
must--

(1) Conform with all of the composi­
tion requirements for a Council under
paragraph (b)(l) of this sectioD, except
the requirements in paragraph
(b)(l)(vii), unless the exception in para­
graph (b)(4) of this section applies; and

(li) Include--
(A) At least one representative of a

disability advocacy group representing
individuals who are blind; and

(B) At least one representative of an
individual who is blind, has multiple
disabilities, and bas difficulty rep­
resenting himself or herself or is un­
able due to disabilities to represent
himself or herself.

(4) Exception. If State law in effect on
October 29, 1992 requires a separate
Council under paragraph (b)(3) of this
section to have fewer than 15 members,
the separate Council is in compliance
with the composition requirements in
paragraphs (b)(l)(vl) and (b)(l)(v1li) of
this section if it includes at least one
representative who meets the require­
ments for each of those paragraphs.

(c) Majority.
(1) A majority of the Council mem­

bers must be individuals with disabil­
ities who meet the requirements of
§ 361.5(b)(29) and are not employed by
the designated State unit.

(2) In the case of a separate Council
established under §361.16(b), a majority
of the Council members must be indi­
viduals who are blind and are not em­
ployed by the designated State unit.

(d) Chairperson. The chairperson must
be--

(1) Selected by the members of the
Council from among the voting mem-

bers of the Council, subject to the veto
power of the Governor; or

(2) In States in which the Governor
does not have veto power pursuant to
State law, the appointing authority de­
scribed in paragraph (a)(I) of this sec­
tion must designate a member of the
Council to serve as the chairperson of
the Council or must require the Coun­
cil to designate a member to serve as
chairperson.

(e) Terms of appointment.
(1) Each member of the Council must

be appointed for a term of no more
than 3 years, and each member of the
Council, other than a representative
identified in paragraph (b)(l)(iii) or (ix)
of this section, may serve for no more
than two consecutive full terms.

(2) A member appointed to fill a va­
cancy occurring prior to the end of the
term for which the predecessor was ap­
pointed must be appointed for the re­
mainder of the predecessor's term.

(3) The terms of service of the mem­
bers initially appointed must be, as
specified by the appointing authority
as described in paragraph (a)(1) of this
section, for varied numbers of years to
ensure that terms expire on a stag­
gered basis.

(f) Vacancies.
(1) A vacancy in the membership of

the Council must be filled in the same
manner as the original appointment,
except the appointing authority as de­
scribed in paragraph (a)(l) of this sec­
tion may delegate the authority to fill
that vacancy to the remaining mem­
bers of the Council after making the
original appointment.

(2) No vacancy affects the power of
the remaining members to execute the
duties of the Council.

(g) Conflict of interest. No member of
the Council shall cast a vote on any
matter that would provide direct finan­
cial benefit to the member or the mem­
ber's organization or otherwise give
the appearance of a conflict of interest
under State law.

(h) Functions_ The Council must,
after consulting with the State work­
force investment board-

(1) Review, analyze, and advise the
designated State unit regarding the
performance of the State unit's respon­
sibilities under this part, particularly
responsibilities related to-
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(1) Eligibility, including order of se­
lection;

(ii) The extent. scope, and effective­
ness of services provided; and

(iii) Functions performed by State
agencies that affect or potentially af­
fect the ability of individuals with dis­
abilities in achieving employment out­
comes under this part;

(2) In partnership with the designated
State unit--

(1) Develop, agree to, and review
State goals and priorities in accord­
ance with §361.29(c); and

(ii) Evaluate the effectiveness of the
vocational rehabilitation program and
submit reports of progress to the Sec­
retary in accordance with §361.29(e);

(3) Advise the designated State agen­
cy and the designated State unit re­
garding activities carried out under
this part and assist in the preparation
of the State plan and amendments to
the plan, applications, reports, needs
assessments, and evaluations required
by this part;

(4) To the extent feasible, conduct a
review and analysis of the effectiveness
of, and consumer satisfaction with-

(i) The functions performed by the
designated State agency:

(ii) The vocational rehabilitation
services provided by State agencies and
other public and private entities re­
sponsible for providing vocational re­
habilitation services to individuals
with disabilities under the Act: and

(ill) The employment outcomes
achieved by eligible individuals receiv­
ing services under this part, including
the availability of health and other
employment benefits in connection
with those employment outcomes;

(5) Prepare and submit to the Gov­
ernor and to the Secretary no later
than 90 days after the end of the Fed­
eral fiscal year an annual report on the
status of vocational rehabilitation pro­
grams operated within the State and
make the report available to the public
through appropriate modes of commu­
nication;

(6) To avoid duplication of efforts and
enhance the number of individuals
served. coordinate activities with the
activities of other councils within the
State, including the Statewide lnde­
pendent Living Council established
under 34 CFR part 364, the advisory
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panel established under sectIon
612(a)(21) of the Individuals with Dis­
abilities Education Act, the State De­
velopmental Disabilities Planning
Council described in section 124 of tbe
Developmental Disabilities Assistance
and Bill of Rights Act, the State men­
tal health planning council established
under section 1914(a) of the Public
Health Service Act, and the State
workforce investment board;

(7) Provide for coordination and the
establishment of working relationships
between the designated State agency
and the Statewide Independent Living
Council and centers for independent
living within the State; and

(8) Perform other comparable func­
tions, consistent with the purpose of
this part, as the Council determines to
be appropriate, that are comparable to
the other functions performed by the
Council.

(1) Resources.
(1) The Council, in conjunction with

the designated State \U1it, must pre­
pare a plan for the provision of re­
sources, including staff and other per­
sonnel, that may be necessary and suf­
ficient for the Council to carry out its
functions under this part.

(2) The resource plan must. to the
maximum extent possible, rely on the
use of resources in existence during the
period of implementation of the plan.

(3) Any disagreements between the
designated State unit and the Council
regarding the amount of resources nec­
essary to carry out the functions of the
Council must be resolved by the Gov­
ernor, consistent with paragraphs (1)(1)
and (2) of this section.

(4) The Council must, consistent with
State law, supervise and evaluate tbe
staff and personnel that are necessary
to carry out its functions.

(5) Those staff and personnel that are
assisting the Council in carrying out
its functions may not be assigned du­
ties by the designated State unit or
any other agency or office of the State
that would create a conflict of interest.

(j) Meetings. The Council must-
(1) Convene at least four meetings a

year in locations determined by the
Council to be necessary to conduct
Council business. The meetings must
be publicly announced, open, and acces­
sible to the general public, including
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individuals with disabilities, unless
there is a valid reason for an executive
session; and

(2) Conduct forums or hearings, as
appropriate, that are publicly an­
nounced, open, and accessible to the
public. including individuals with dis­
abilities.

(k) Compensation. Funds appropriated
under Title I of the Act, except funds
to carry out sections 112 and 121 of the
Act, may be used to compensate and
reimburse the expenses of Council
members in accordance with section
l05(g) of the Act.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 105 of the Act; 29 U.S.C.
725)

(66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.18 Comprehensive system of per­
sonnel development.

The State plan must describe the
procedures and activities the State
agency will undertake to establish and
maintain a comprehensive system of
personnel development designed to en­
sure an adequate supply of qualified re·
habilitation personnel, including pro­
fessionals and paraprofessionals, for
the designated State unit. If the State
agency has a State Rehabilitation
Council, this description must, at a
minJmum. specify that the Council has
an opportunity to review and comment
on the development of plans. poUcies,
and procedures necessary to meet the
requirements of paragraphs (b) through
(d) of this section. Th.1s description
must also conform with the following
requirements:

(a) Data system on personnel and per­
sonnel development. The State plan
must describe the development and
maintenance of a system by the State
agency for collecting and analyzing on
an annual basis data on qualified per­
sonnel needs and personnel develop­
ment, in accordance with the following
requirements:

(1) Data on qualified personnel needs
must include----

(i) The number of personnel who are
employed by the State agency in the
provision of vocational rehabilitation
services in relation to the number of

individuals served, broken down by per­
sonnel category;

(it) The number of personnel cur­
rently needed by the State agency to
provide vocational rehabilitation serv·
ices, broken down by personnel cat­
egory;and

(iii) Projections of the number of per­
sonnel. broken down by personnel cat­
egory, who will be needed by the State
agency to provide vocational rehabUi­
tation services in the State in 5 years
based on projections of the number of
individuals to be served, including indi­
viduals with significant disabilities.
the number of personnel expected to re­
tire or leave the field, and other rel­
evant factors.

(2) Data on personnel development
must include-

(i) A list of the institutions of higher
education in the State that are pre­
paring vocational rehabilitation pro­
fessionals, by type of program;

(ti) The number of students enrolled
at each of those institutions, broken
down by type of program; and

(iii) The number of students who
gTaduated during the prior year from
each of those institutions with certifi­
cation or licensure, or with the creden­
tials for certification or licensure, bro­
ken down by the personnel category for
wh.1ch they have received, or have the
credentials to receive, certification or
licensure.

(b) Plan for recruitment, preparation,
and retention of qualified personnel. The
State plan must describe the develop­
ment, updating, and implementation of
a plan to address the current and pro­
jected needs for personnel who are
qualified in accordance with paragraph
(c) of this section. The plan must iden­
tify the personnel needs based on the
data collection and analysis system de­
scribed in paragraph (a) of this section
and must provide for the coordination
and facilitation of efforts between the
designated State unit and institutions
of higher education and professional
associations to recruit, prepare, and re­
tain personnel who are qualified in ac­
cordance with paragraph (c) of this sec­
tion, including personnel from minor·
ity backgrounds and personnel who are
individuals with disabilities.

(c) Personnel standards.
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(1) The State plan must lneluda the
State agency's policies and describe
the procedures the State agency wUl
undertake to establish and maintain
standards to ensure that all profes­
sional and paraprofessional personnel
needed within the designated State
unit to carry out this part are appro­
priately and adequately prepared and
trained, including-

(1) Standards that are consistent
with any national or State-approved or
-recognized certification, Hcensing. or
registration requirements, or, in the
absence of these requirements, other
comparable requirements (including
State personnel requirements) that
apply to the profession or discipline in
which that category of personnel is
providing vocational rehabilitation
services; and

(ii) To the extent that existing stand­
ards are not based on the highest re­
quirements in the State, the steps the
State is currently taking and the steps
the State plans to take to retrain or
hire personnel to meet standards that
are based on the highest requirements
in the State, including measures to no~

tify State unit personnel, the institu­
tions of higher education identified
under paragraph (a)(2)(I) of this sec­
tion, and other public agencies of these
steps and the timelines for taking each
step. The steps taken by the State unit
under this paragraph must be described
in a written plan that includes-

(A) Specific strategies for retraining,
recruiting, and hiring personnel;

(B) The specific time period by which
all State unit personnel will meet the
standards described in paragraph
(c)(l)(i) of this section;

(C) Procedures for evaluating the
State unit's progress in hiring or re­
training personnel to meet applicable
personnel standards within the time
period established under paragraph
(c)(1)(ii)(B) of this section; and

(D) In instances in which the State
unit is unable to immediately hire new
personnel who meet the requirements
in paragraph (c)(l)(i) of this section,
the initial minimum qualifications
that the designated State unit will re­
quire of newly hired personnel and a
plan for training those individuals to
meet applicable requirements within
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the time period established under para­
graph (c)(l)(ii)(B) of this sectton.

(2) As used in this section-
(i) Highest requirements in the State ap­

plicable to that profession or discipline
means the highest entry-level aca­
demic degree needed for any national
or State-approved or -recognized cer­
tification, licensing, registration, or, In
the absence of these requirements,
other comparable requirements that
apply to that profession or discipline.
The current requirements of all State
statutes and regulations of other agen­
cies in the State applicable to that pro­
fession or discipline must be considered
and must be kept on file by the des­
ignated State unit and available to the
public.

(li) Profession or discipline means a
specific occupational category, includ­
ing any paraprofessional occupational
category, that-

(A) Provides rehabilitation services
to individuals with disabilities;

(B) Has been established or des­
ignated by the State unit; and

(C) Has a specified scope of responsi­
bility.

(d) Staff development.
(1) The State plan must include the

State agency's policies and describe
the procedures and activities the State
agency will undertake to ensure that
all personnel employed by the State
unit receive appropriate and adequate
training, including a description of-

(l) A system of staff development for
rehabilitation professionals and para­
professionals within the State unit,
particularly with respect to assess­
ment, vocational counseling, job place­
ment, and rehabilitation technology;
and

(ii) Procedures for acquiring and dis­
seminating to rehabilitation profes­
sionals and paraprofessionals within
the designated State unit significant
knowledge from research and other
sources.

(2) The specific training areas for
staff development must be based on the
needs of each State unit and may in­
clude, but are not limited ta-

(i) Training regarding the Workforce
Investment Act of 1998 and the amend­
ments to the Rehabilitation Act of 1973
made by the Rehabilitation Act
Amendments of 1998;
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(ii) Training with respect to the re­
quirements of the Americans with Dis­
abilities Act, the Individuals with Dis­
abilities Education Act, and Social Se­
curity work incentive programs, in­
cluding programs under the Ticket to
Work and Work Incentives Improve­
ment Act of 1999, training to facilitate
informed choice under this program,
and training to improve the provision
of services to culturally diverse popu­
lations; and

(iii) Activities related to-
(A) Recruitment and retention of

qualified rehabilitation personnel;
(B) Succession planning; and
(0) Leadership development and ca­

pacity building.
(e) Personnel to address individual com­

munication needs. The State plan must
describe how the State unit-

(1) Includes among its personnel, or
obtains the services of, individuals able
to communicate in the native lan­
guages of applicants and eligible indi­
viduals who have limited English
speaking ability; and

(2) Includes among its personnel, or
obtains the services of, individuals able
to communicate with applicants and
eligible individuals in appropriate
modes of communication.

(f) Coordination with personnel devel­
opment under the Individuals with Dis­
abilities Education Act. The State plan
must describe the procedures and ac­
tivities the State agency will under­
take to coordinate its comprehensive
system of personnel development under
the Act with personnel development
under the Individuals with Disabilities
Education Act.

(Approved by the Office of Management and
Budget under control number 182()'-'()500)

(Authority; Section 101(a)(7) of the Act; 29
u.s.a. 721(a)(7»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.19 Affinnative action for individ·
uals with disabilities.

The State plan must assure that the
State agency takes affirmative action
to employ and advance in employment
qualified individuals with disabilities
covered under and on the same terms

and conditions as stated in section 503
of the Act,

(Approved by the Office of Management and
Budget under control number 182().-.()5O{)

(Authority: Section 101(a)(6)(B) of the Act; 29
u.s.a. 721(a)(6)(B»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001)

§ 361.20 Public participation require.
ments.

(a) Conduct of public meetings. The
State plan must assure that prior to
the adoption of any substantive poli­
cies or procedures governing the provi­
sion of vocational rehabilitation serv­
ices under the State plan, including
making any substantive amendments
to the policies and procedures, the des­
ignated State agency conducts public
meetings throughout the State to pro­
vide the public, including individuals
with disabilities, an opportunity to
comment on the policies or procedures.

(b) Notice requirements. The State plan
must assure that the designated State
agency, prior to conducting the public
meetings, provides appropriate and suf­
ficient notice throughout the State of
the meetings in accordance with-

(1) State law governing public meet­
ings; or

(2) In the absence of State law gov­
erning public meetings, procedures de­
veloped by the designated State agency
in consultation with the State Reha­
bilitation Council.

(c) Summary afinput afthe State Reha­
bilitation Council. The State plan must
provide a swnmary of the input of the
State Rehabilitation Council, if the
State agency has a Council, into the
State plan and any amendment to the
plan, in accordance with
§361.16(a)(2)(v).

(d) Special consultation requirements.
The State plan must assure that the
State agency actively consults with
the director of the Client Assistance
Program, the State Rehabilitation
Council, if the State agency has a
Council, and, as appropriate, Indian
tribes, tribal organizations, and native
Hawaiian organizations on its policies
and procedures governing the provision
of vocational rehabilitation services
under the State plan.
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(e) Appropriate modes of communica­
tion. The State unit must provide to
the public, through appropriate modes
of communication, notices of the pub­
lic meetings. any materials furnished
prior to or during the public meetings,
and the policies and procedures gov­
erning the provision of vocational re­
habilitation services under the State
plan.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections 101(a)(16)(A) and
105(0)(3) of the Act; 29 U.S.C. 721(a)(16)(A),
and 725(0)(3»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.21 Consultations regarding the
administration of the state plan.

The State plan must a::jsure that, in
connection with matters of general pol­
icy arising in the administration of the
State plan, the designated State agen­
cy takes into account the views of-

(a) Individuals and groups of individ­
uals who are recipients of vocational
rehabilitation services or, as appro­
priate, the individuals' representatives;

(b) Personnel working in programs
that provide vocational rehabilitation
services to individuals with disabil­
ities;

(c) Providers of vocational rehabili­
tation services to individuals with dis­
abilities;

(d) The director of the Client Assist­
ance Program; and

(e) The State Rehabilitation Council,
if the State has a Council.

(Approved by the Office of Managemen t and
Budget under control number 182Q-.OSOO)

(Authority: Sections lOl(a)(16)(B) of the Act;
29 U.S.C. 721(a)(l6)(B))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.22 Coordination with education
officials.

(a) Plans, policies, and procedures. (1)
The State plan must contain plans,
policies, and procedures for coordina­
tion between the designated State
agency and education officials respon­
sible for the public education of stu­
dents with disabilities that are de­
signed to facili tate the transition of
students with disabilities from the re-

34 CFR Ch. III (7-1-02 Edition)

ceipt of educational services in school
to the receipt of vocational rehabilita­
tion services under the responsibility
of the designated State agency.

(2) These plans, policies, and proce­
dures in paragraph (a) (1) of this section
must provide for the development and
approval of an individualized plan for
employment in accordance with §361.45
as early as possible during the transi­
tion planning process but, at the lat­
est. by the time each student deter­
mined to be eligible for vocational re­
habilitation services leaves the school
setting or, if the designated State unit
is operating under an order of selec­
tion, before each eligible student able
to be served under the order leaves the
school setting.

(b) Formal interagency agreement. The
State plan must include information
on a formal interagency agreement
with the State educational agency
that, at a minimum, provides for-

(1) Consultation and technical assist­
ance to assist educational agencies in
planning for the transition of students
with disabilities from school to post­
school activities, including vocational
rehabilitation services;

(2) Transition planning by personnel
of the designated State agency and
educational agency personnel for stu­
dents with disabilities that facilitates
the development and completion of
their individualized education pro­
grams (IEPs) under section 614(d) of the
Individuals with Disabilities Education
Act;

(3) The roles and responsibilities, in­
cluding financial responsibilities. of
each agency, including provisions for
determining State lead agencies and
qualified personnel responsible for
transition services; and

(4) Procedures for outreach to and
identification of students with disabil­
ities who are in need of transition serv­
ices. Outreach to these students should
occur as early as possible during the
transition planning process and must
include, at a minimum, a description of
the purpose of the vocational rehabili­
tation program, eligibility require­
ments, application procedures, and
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scope of services that may be provided
to eligible individuals.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section lOl(a)(Il)(D) of the Act;
29 U.S.C. 721 (a)(ll)(D»

(66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.23 Requirements related to the
statewide workforce investment
system.

(a) Responsibilities as a partner of the
One-Stop service delivery system. As a re­
quired partner in the One-Stop service
delivery system (which is part of the
statewide workforce investment sys­
tem under Title I of the Workforce In­
vestment Act of 1998), the designated
State unit must carry out the fol­
lowing functions consistent with the
Act, this part, Title I of the Workforce
Investment Act of 1998, and the regula­
tions in 20 CFR part 662:

(1) Make available to participants
through the One-Stop service delivery
system the core services (as described
in 20 CFR 662.240) that are applicable to
the Program administered by the des­
ignated State unit under this part.

(2) Use a portion of funds made a vail­
able to the Program administered by
the designated State unit under this
part, consistent with the Act and this
part, to-

(i) Create and maintain the One-Stop
service delivery system; and

(ii) Provide core services (as de­
scribed in 20 CFR 662.240).

(3) Enter into a memorandum of un­
derstanding (MOD) with the Local
Workforce Investment Board under sec­
tion 117 of the Workforce Investment
Act of 1998 relating to the operation of
the One-Stop service delivery system
that meets the requirements of section
121(c) of the Workforce Investment Act
and 20 CFR 662.300, including a descrip­
tion of services, how the cost of the
identified services and operating costs
of the system will be fWlded, and meth­
ods for referrals.

(4) Participate in the operation of the
One-Stop service delivery system con­
sistent with the terms of the MOD and
the requirements of the Act and this
part.

(5) Provide representation on the
Local Workforce Investment Board

under section 117 of the Workforce In­
vestment Act of 1998.

(b) Cooperative agreements with One­
Stop partners. (1) The State plan must
assure that the designated State unit
or the designated State agency enters
into cooperative agreements with the
other entities that are partners under
the One-Stop service delivery system
under Title I of the Workforce Invest­
ment Act of 1998 and replicates those
agreements at the local level between
individual offices of the designated
State unit and local entities carrying
out the One-Stop service delivery sys­
tem or other activities through the
statewide workforce investment sys­
tem.

(2) Cooperative agreements developed
under paragraph (b)(l) of this section
may provide for-

(i) Intercomponent training and tech­
nical assistance regarding-

(A) The availability and benefits of,
and information on eligibility stand­
ards for, vocational rehabilitation
services; and

(B) The promotion of equal, effective
and meaningful participation by indi­
viduals with disabilities in the One­
Stop service delivery system and other
workforce investment activities
through the promotion of program ac­
cessibility consistent with the require­
ments of the Americans with Disabil­
ities Act of 1990 and section 504 of the
Act, the use of nondiscriminatory poli­
cies and procedures, and the provision
of reasonable accommodations, auxil­
iary aids and services, and rehabilita­
tion technology for individuals with
disabilities;

(ii) The use of information and finan­
cial management systems that link all
of the partners of the One-Stop service
delivery system to one another and to
other electronic networks, including
nonvisual electronic networks, and
that relate to subjects such as employ­
ment statistics, job vacancies, career
planning, and workforce investment
activities;

(iii) The use of customer service fea­
tures such as common intake and refer­
ral procedures, customer databases, re­
source information, and human serv­
ices hotlines;
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(tv) The establishment of cooperative
efforts with employers to facilitate job
placement and carry out other activi­
ties that the designated State unit and
the employers determine to be appro­
priate;

(v) The identification of staff roles,
responsibilities. and available re­
sources and specification of the finan­
ctal responsibility of each partner of
the One-Stop service delivery system
with respect to providing and paying
for necessary services, consistent with
the requirements of the Act. this part,
other Federal requirements, and State
law; and

(vi) The specification of procedures
for resolving dJsputes among partners
of the One-Stop service delivery sys­
tem.
(Approved by the Offtce of Management and
Budget under control number 182(}...{lSOO)

(Authority: Section lOl(a)(ll)(A) of the Act;
29 U.S.C. 721(aXll)(A); Sections 121 and 134 of
the Workforce Investment Act or 1998; 29
U.S.C. 2841 and 2864)

{66 FR 4382. Jan. 17, 2001. as amended at 66
FR 7253, Jan. 22, 2001]

§361.24 Cooperation and coordination
with other entities.

(a) Interagency cooperation. The State
plan must describe the designated
State agency's cooperation with and
use of the services and facilities of Fed~
eral, State, and local agencies and pro­
grams, including programs carried out
by the Under Secretary for Rural De­
velopment of the Department of Agri­
culture and State use contracting pro­
grams. to the extent that those agen­
cies and programs are not carrying out
activities through the statewide work­
force investment system.

(b) Coordination with the Statewide
Independent Living Council and inde­
pendent living centers. The State plan
must assure that the designated State
W1it, the Statewide Independent Living
COW1cil established under 34 CFR part
364, and the independent living centers
established WIder 34 CFR part 366 have
developed working relationships and
coordinate their activities.

(c) Cooperative agreement with reci'Pi~

ents of grants for services to American In­
dians.

(1) General. In applicable cases, the
State plan must assure that the des-

34 CFR Ch. III (7-1-02 Edition)

ignated State agency has entered into
a formal cooperative agreement with
each grant recipient in the State that
receives funds under part C of the Act
(American Indian Vocational Rehabili­
tation Services).

(2) Contents of formal cooperative
agreement. The agreement required
W1der paragraph (a)(1) of this section
must describe strategies for collabora­
tion and coordination in providing vo­
cational rehabilitation services to
American Indians who are individuals
with disabilities, including-

(1) Strategies for interagency referral
and information sharing that will as­
sist in eligibility determinations and
the development of individualized.
plans for employment;

(ii) Procedures for ensuring that
American Indians who are individuals
with disabilities and are living near a
reservation or tribal service area are
provided vocational rehabilitation
services; and

(itl) Provisions for sharing resources
in cooperative studies and assessments,
joint training activities, and other col­
laborative activities designed to im­
prove the provision of services to
American Indians who are individuals
with disabilities.

(d) Reciprocal referral services between
two designated State units in the same
State. If there is a separate designated
State unit for individuals who are
blind, the two designated State units
must establish reciprocal referral serv­
ices, use each other's services and fa­
cilities to the extent feasible, jointly
plan activities to improve services in
the State for individuals with multiple
impairments. including visual impair­
ments, and otherwise cooperate to pro­
vide more effective services, including,
if appropriate, entering into a written
cooperative agreement.

(Approved by the OIT1ce of Management and
Budget under control Dumber 1820-(500)

(Authority: SectioDs 12(c) and 101(a)(11)(C),
(E), and (F) of the Act; 29 U.S.C. 709(c) and
721(aXll) (a), (E), and (F))

(66 FR 4382. Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]
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§ 361.25 Statewideness.

The State plan must assure that
services provided under the State plan
will be available in all political sub­
divisions of the State, unless a waiver
of statewideness is requested and ap­
proved in accordance with § 361.26.

(Approved by the Office of Management and
Budget; under control number 1820--05(0)

(Authority: Section lOl(a)(4) or the Act; 29
U.S.C.721(a)(4»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.26 Waiver of statewideness.

(a) Availability. The State unit may
provide services in one or more polit­
ical subdivisions of the State that in­
crease services or expand the scope of
services that are available statewide
under the State plan if-

(1) The non-Federal share of the cost
of these services is met from funds pro­
vided by a local public agency, includ­
ing funds contributed to a local public
agency by a private agency, organiza­
tion, or individual;

(2) The services are likely to promote
the vocational rehabilitation of sub­
stantially larger numbers of individ­
uals with disabilities or of individuals
with disabilities with particular types
of impairments; and

(3) For purposes other than those
specified in §361.60(b)(3)(i) and con­
sistent with the requirements in
§361.60(b)(3)(ii), the State includes in
its State plan, and the Secretary ap­
proves, a waiver of the statewideness
requirement, in accordance with the
requirements of paragraph (b) of this
section.

(b) Request for waiver. The request for
a waiver of statewideness must-

(1) Identify the types of services to be
provided;

(2) Contain a written assurance {rom
the local public agency that it will
make available to the State unit the
non-Federal share of funds;

(3) Contain a written assurance that
State unit approval will be obtained for
each proposed service before it is put
into effect; and

(4) Contain a written assurance that
all other State plan requirements, in­
cluding a State's order of selection re-

quirements, will apply to all services
approved under the waiver.

(Approved by the Office of Management and
Budget under control number 1820--05(0)

(Authority: Section 101(a)(4) of the Act; 29
U.S.C.721(a)(4»

(66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 20011

§ 361.27 Shared funding and adminis­
tration of joint programs.

(a) If the State plan provides for the
designated State agency to share fund­
ing and administrative responsibility
with another State agency or local
public agency to carry out a joint pro­
gram to provide services to individuals
with disabilities, the State must sub­
mit to the Secretary for approval a
plan that describes its shared funding
and administrative arrangement.

(b) The plan under paragraph (a) of
this section must include--

(1) A description of the nature and
scope of the joint program;

(2) The services to be provided under
the joint program;

(3) The respective roles of each par­
ticipating agency in the admlnistra­
tion and provision of services: and

(4) The share of the costs to be as­
sumed by each agency.

(c) If a proposed joint program does
not comply with the statewideness re­
quirement in §361.25, the State unit
must obtain a waiver of statewideness,
in accordance with § 361.26.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 101(aX2)(A) of the Act; 29
U.S.C.721(a)(2)(A»

(66 FR 4382, Jan. 17, 2001, as &mended at 66
FR 7253, Jan. 22, 2OO1J

§ 361.28 Third-party cooperative ar·
rangements involving funds from
other public agencies.

(a) The designated State unit may
enter into a third-party cooperative ar­
rangement for providing or admin­
istering vocational rehabilitation serv­
ices with another State agency or a
local public agency that is furnishing
part or all of the non-Federal share, if
the designated State unit ensures
that--
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(1) The services provided by the co­
operating agency are not the cus­
tomary or typical services provided by
that agency but are new services that
have a vocational rebabilitation focus
or existing services that have been
modified, adapted, expanded. or reCOD­

figured to have a vocational rehabilita­
tion focus;

(2) The services provided by the co­
operating agency are only available to
applicants for, or recipients of, services
from the designated State unit;

(3) Program expenditures and staff
providing services under the coopera­
tive arrangement are under the admin­
istrative supervision of the designated
State untt; and

(4) All State plan requirements, in­
cluding a State's order of selection.
will apply to all services provided
under the cooperative program.

(b) If a third party cooperative agree­
ment does not comply with the
statewideness requirement in § 361.25,
the State unit must obtain a waiver of
statewideness. in accordance with
§ 361.26.

(Approved by the Office of Mana.gement a.nd
Budget under control number 1820--0500)

(Authority: Section 12(c) of the Act: 29
U.S.C.709(c»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2XIJ]

§361.29 Statewide assessment; annual
estimates; annual State goals and
priorities; strategies; and progress
reports.

(a) Comprehensive statewide assess­
ment. (1) The State plan must include-

(0 The results of a comprehensive,
statewide assessment, jointly COD­

ducted by the designated State unit
and the State Rehabilitation Council
(if the State unit has a Council) every
3 years describing the rehabilitation
needs of individuals with disabiJities
residing within the State. particularly
the vocational rehabilitation services
needs of-

(A) Individuals with the most signifi­
cant disabilities. including their need
for supported employment services;

(B) Individuals with disabilities who
are minorities and individuals with dis­
abilities who have been Wlserved or un­
derserved by the vocational rehabilita-

34 CFR Ch. III (7-1-02 Edition)

tion program carried out under this
part; and

(C) Individuals with di.sabllities
served through other components of
the statewide workforce investment
system as identified by those individ­
uals and personnel assisting those indi­
viduals through the components of the
system; and

(11) An assessment of the need to es­
tablish. develop, or improve commu­
nity rehabilitation programs within
the State.

(2) The State plan must assure that
the State will submit to the Secretary
a report containing information re­
garding updates to the assessments
under paragraph (a) of this section for
any year in which the State updates
the assessments.

(b) Annual estimates. The State plan
must include, and must assure that the
State will annually submit a report to
the Secretary that includes. State esti­
mates of-

(1) The number of individuals in the
State who are eligible for services
under this part;

(2) The number of eligible individuals
who will receive services provided with
funds provided under part B of Ti tle I
of the Act and under part B of Title VI
of the Act, including. if the designated
State agency uses an order of selection
in accordance with §361.36, estimates of
the number of individuals to be served
under each priority category within
the order; and

(3) The costs of the services described
in paragraph (b)(l) of this section, in­
cluding, if the designated State agency
uses an order of selection, the service
costs for each priority category within
the order.

(c) Goals and pricnities.
(1) In general. The State plan must

identify the goals and priorities of the
State in carrying out the program.

(2) Council. The goals and priorities
must be jointly developed, agreed to,
reviewed annually. and, as necessary.
revised by the designated State unit
and the State Rehabilitation Councll.
if the State unit has a Council.

(3) Submission. The State plan must
assure that the State will submit to
the Secretary a report containing in­
formation regarding revisions in the
goals and priorities for any year in
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which the State revises the goals and
priorities.

(4) Basis faT goals and priorities. The
State goals and priorities must be
based on an analysis of-

m The comprehensive statewide as­
sessment described in paragraph (a) of
this section, including any updates to
the assessment;

(11) The performance of the State on
the standards and indicators estab­
lished under section 106 of the Act; and

(iii) Other available information on
the operation and the effectiveness of
the vocational rehabilitation program
carried out in the State, including any
reports received from the State Reha­
bilitation Council under §361.17(h) and
the findings and recommendations
from monitoring activities conducted
under section 107 of the Act.

(5) Service and outcome goals for cat­
egortes in order of selection. If the des­
ignated State agency uses an order of
selection in accordance with §361.36,
the State plan must identify the
State's service and outcome goals and
the time within which these goals may
be achieved for individuals in each pri­
ority category within the order.

(d)Strategies. The State plan must de­
scribe the strategies the State will use
to address the needs identified in the
assessment conducted under paragraph
(a) of this section and achieve the goals
and priorities identified in paragraph
(c) of this section. including-

(1) The methods to be used to expand
and improve services to individuals
with disabilities, including how a broad
range of assistive technology services
and assistive technology devices will
be provided to those individuals at
each stage of the rehabilitation process
and how those services and devices will
be provided to individuals with disabil­
ities on a statewide basis;

(2) Outreach procedures to identify
and serve individuals with disabilities
who are minorities and individuals
with disabilities who have been
unserved or underserved by the voca­
tional rehabilitation program;

(3) As applicable, the plan of the
State for establishing, developing, or
improving community rehabilitation
programs;

(4) Strategies to improve the per­
formance of the State with respect to

the evaluation standards and perfonn­
ance indicators established pursuant to
section 106 of the Act; and

(5) Strategies for assisting other
components of the statewide workforce
investment system in assisting individ­
uals with disabilities.

(e) Evaluation and reports of progress.
(1) The State plan must include---

(1) The results of an evaluation of the
effectiveness of the vocational rehabili­
tation program; and

(il) A joint report by the designated
State unit and the State Rehabilita­
tion Council, if the State unit has a
Council, to the Secretary on the
progress made in improving the effec­
tiveness of the program from the pre~

vious year. This evaluation and joint
report must include---

(A) An evaluation of the extent to
whicb the goals and priorities identi­
fied in paragraph (c) of this section
were achieved;

(B) A description of the strategies
that contributed to the achievement of
the goals and priorities;

(0) To the extent to which the goals
and priorities were not achieved, a de­
scription of the factors that impeded
that achievement; and

(D) An assessment of the perform­
ance of the State on the standards and
indicators established pursuant to sec­
tion 106 of the Act.

(2) The State plan must assure that
the designated State unit and the
State Rehabilitation Council, if the
State unit has a Council, will jointly
submit to the Secretary an annual re­
port that contains the information de­
scribed in paragraph (e)(1) of this sec­
tion.

(Approved by the Office of Management and
Budget under control Dumber 1820-05(0)

(Authority: Section 10l(a)(15) of the Act; 29
U.S.C.721(a)(15»

[66 FR 4362, Jan. 17, 2001, as amended a.t 66
FR 7253, Jan. 22, 2001]

§361.30 Services to American Indians.

The State plan must assure that the
designated State agency provides VOca­
tional rehabilitation services to Amer­
ican Indians who are individuals with
disabilities residing in the State to the
same extent as the designated State
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agency provides vocational rehabilita­
tion services to other significant popu­
lations of individuals with disabilities
residing in the State.

(Approved by the Office of Management and
Budget under control number 182O-(l500)

(Authority; Sections 101(a)(13) and 121(b)(3)
of the Act; 29 U.S.C. 721(a)(13) and 741(b)(3»

(66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.31 Cooperative agreements with
private nonprofit organizations.

The State plan must describe the
manner in which cooperative agree­
ments with private nonprofit voca­
tional rehabilitation service providers
will be established.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections IOl(a)(24)(B); 29 U.S.C.
721(a)(24)(B)

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, W01]

§ 361.32 Use of profitmaking organiza­
tions for on-the-job training in con­
nection with selected projects.

The State plan must assure that the
designated State agency has the au­
thority to enter into contracts with
for-profit organizations for the purpose
of providing, as vocational rehabilita­
tion services, on-the-job training and
related programs for individuals with
disabilities under the Projects With In­
dustry program, 34 CFR part 379, if the
designated State agency has deter­
mined that for-profit agencies are bet­
ter qualified to provide needed voca­
tional rehabilitation services than non­
profit agencies and organizations.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 101(a)(24)(A) of the Act;
29 U.S.C. 721(a)(24)(A)

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§ 361.33 [Reserved]

§ 361.34 Supported employment State
plan supplement.

(a) The State plan must assure that
the State has an acceptable plan under
34 CFR part 363 that provides for the
use of funds under that part to supple-

34 CFR Ch. III (7-1-02 Edition)

ment funds under tbis part for tbe cost
of services leading to supported em­
ployment.

(b) The supported employment plan,
including any needed annual revisions,
must be submitted as a supplement to
the State plan submitted under this
part.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Sections 101(a)(22) and 625(a) of
the Act; 29 U.S.C. 721(a)(22) and 795(k»

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001J

§ 361.35 Innovation and expansion ac­
tivities.

(a) The State plan must assure that
the State will reserve and use a portion
of the funds allotted to the State under
section 110 of the Act-

(1) For the development and imple­
mentation of innovative approaches to
expand and improve the provision of
vocational rehabilitation services to
individuals with disabilities, particu­
larly individuals with the most signifi­
cant disabilities, consistent with the
findings of the comprehensive, state­
wide assessment of the rehabilitation
needs of individuals with disabilities
under §361.29(a) and the State's goals
and priorities under §361.29(c); and

(2) To support the funding of-
(i) The State Rehabilitation Council,

if the State has a Council, consistent
with the resource plan identified in
§ 361.17(i); and

(ii) The Statewide Independent Liv­
ing Council, consistent with the plan
prepared under 34 CFR 364.21(i).

(b) The State plan must-
(1) Describe how the reserved funds

will be used; and
(2) Include, on an annual basis, a re­

port describing how the reserved funds
were used during the preceding year.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 101(a)(18) of the Act; 29
U.S.C.721(a)(18))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]
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§ 361.36 Ability to serve all eligible in­
dividuals; order of selection for
services.

(a) General provisions.
(1) The designated State unit either

must be able to provide the full range
of services listed in section l03(a) of the
Act and §361.48, as appropriate, to all
eligible individuals or, in the event
that vocational rehabilitation services
cannot be provided to all eligible indi­
viduals in the State who apply for the
services, include in the State plan the
order to be followed in selecting eligi~

ble individuals to be provided voca­
tional rehabilitation services.

(2) The ability of the designated
State unit to provide the full range of
vocational rehabilitation services to
all eligible individuals must be sup­
ported by a determination that satis­
fies the requirements of paragraph (b)
or (c) of this section and a determina­
tion that, on the basis of the des­
ignated State unit's projected fiscal
and personnel resources and its assess­
ment of the rehabilitation needs of in­
dividuals with significant disabiJjties
within the State, it can-

(t) Continue to provide services to all
individuals currently receiving serv­
ices;

(it) Provide assessment services to all
individuals expected to apply for serv­
ices in the next fiscal year;

(11i) Provide services to all individ­
uals who are expected to be determined
eligible in the next fiscal year; and

(tv) Meet all program requirements.
(3) If the designated State unit is un­

able to provide the full range voca-
tional rehabilitation services to all eli­
gible individuals in the State who
apply for the services. the State plan
must-

(i) Show the order to be followed in
selecting eligible individuals to be pro­
vided vocational rehabilitation serv­
ices;

(11) Provide a justification for the
order of selection;

(iii) Identify service and outcome
goals and the time within which the
goals may be achieved for individuals
in each priority category within the
order, as required under §361.29(c)(5);
and

(iv) Assure that-

(A) In accordance with criteria estab­
lished by the State for the order of se­
lection, individuals with the most sig­
nificant disabilities will be selected
first for the provision of vocational re­
habilitation services; and

(B) Individuals who do not meet the
order of selection criteria will have ac­
cess to services provided through the
information and referral system estab­
lished under.§ 361.37.

(b) Basis fOT assurance that services can
be provided to all eligible individuals.

(1) For a designated State unit that
determined, for the current fiscal year
and the preceding fiscal year, that it is
able to provide the full range of serv­
ices, as appropriate, to all eligible indi­
viduals, the State unit, during the cur­
rent fiscal and preceding fiscal year,
must have in fact--

(i) Provided assessment services to
all applicants and the full range of
services, as appropriate, to all eligible
individuals;

(ii) Made referral forms widely avail­
able throughout the State;

(iii) Conducted outreach efforts to
identify and serve individuals with dis­
abilities who have been unserved or un­
derserved by the vocational rehabilita­
tion system; and

(Iv) Not delayed, through waiting
lists or other means, determinations of
eligibility, the development of individ­
ualized plans for employment for indi­
viduals determined eligible for voca­
tional rehabilitation services, or the
provision of services for eligible indi­
viduals for whom individualized plans
for employment have been developed.

(2) For a designated State unit that
was unable to provide the full range of
services to all eligible individuals dur­
ing the current or preceding fiscal year
or that has not met the requirements
in paragraph (b)(l) of this section, the
determination that the designated
State unit is able to provide the full
range of vocational rehabilitation serv­
ices to all eligible individuals in the
next fiscal year must be based on-

(I) Circumstances that have changed
that will allow the designated State
unit to meet the requirements of para­
graph (a)(2) of this section in the next
fiscal year, including-

(A) An estimate of the number of and
projected costs of serving, in the next
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fiscal year, individuals with existing
individualized plans for employment;

(B) The projected nwnber of individ­
uals with disabilities who will a.pply for
services and will be determined eligible
in the next fiscal year and the pro­
jected costs of serving those individ­
uals;

(0) The projected costs of admin­
istering the program in tbe next fiscal
year, including, but not limited to,
costs of staff salaries and benefits, out­
reach activities, and required statewide
studies; and

(D) The projected revenues and pro­
jected number of qualified personnel
for the program in the next fiscal year;

(ii) Comparable data, as relevant, for
the current or preceding fiscal year, or
for both years, of the costs listed in
paragraphs (b)(2)(i)(A) through (0) of
this section and the resources identi­
fied in paragraph (b)(2)(i)(D) of this sec­
tion and an explanation of any pro­
jected increases or decreases in these
costs and resources; and

(iii) A determination that the pro­
jected revenues and the projected num­
ber of qualified personnel for tbe pro­
gram in the next fiscal year are ade­
quate to cover the costs identified in
paragraphs (b)(2)(i)(A) through (0) of
this section to ensure the provision of
tbe full range of services, as appro­
priate, to all eligible individUals.

(c) Determining need for establishing
and implementing an OTder of selection.

(1) The designated State unit must
determine, prior to the beginning of
each fiscal year, whether to establish
and implement an order of selection.

(2) If the designated State unit deter­
mines that it does not need to establish
an order of selection, it must reevalu­
ate this determination whenever
changed circwnstances during the
course of a fiscal year, such as a de­
crease in its fiscal or personnel re­
sources or an increase in its program
costs, indicate that it may no longer be
able to provide the full range of serv­
ices. as appropriate, to all eligible indi­
viduals, as described in paragraph (a)(2)
of this section.

(3) If a DSU establishes an order of
selection, but determines that it does
not need to implement that order at
the beginning of the fiscal year, it
must continue to meet the require-

34 CFR Ch. III (7-Hl2 Edition)

ments of paragraph (a)(2) of this sec­
tton, or it must implement the order of
selection by closing one or more pri­
ority categories.

(d) Establishing an order of selection.
(1) Basis fOT order of selection. An

order of selection must be based on a
refinement of the three criteria in the
definition of "individual with a signifi­
cant disability" in section 7(21)(A) of
the Act and §361.5(b)(31).

(2) Factors that cannot be used in deter­
mining order of selection of eligible indi­
viduals. An order of selection may not
be based on any other factors, includ­
ing-

(i) Any duration of residency require­
ment, provided the individual is
present in the State;

(ii) Type of disability;
(iii) Age, gender, race, color, or na­

tional origin;
(iv) Source of referral;
(v) Type of expected employment

outcome;
(vi) The need for specific services or

anticipated cost of services required by
an individual; or

(vi!) The income level of an indi­
vidual or an individual's family.

(e) Administrative requirements. In ad­
ministering the order of selection, the
designated State unit must-

(1) Implement the order of selection
on a statewide basis;

(2) Notify all eligible individuals of
the priority categories in a State's
order of selection, their assignment to
a particular category, and their right
to appeal their category assignment;

(3) Continue to provide all needed
services to any eligible individual who
has begun to receive services under an
individualized plan for employment
prior to the effective date of the order
of selection, irrespective of the sever­
ity of the individual's disability; and

(4) Ensure that its funding arrange­
ments for providing services under the
State plan, including third-party ar­
rangements and awards under the es­
tablishment authority, are consistent
with the order of selection. If any fund­
ing arrangements are inconsistent with
the order of selection. the designated
State unit must renegotiate tbese
funding arrangements so that they are
consistent with the order of selection.
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(f) State Rehabilitation Council. The
designated State unit must consult
with the State Rehabilitation Council,
if the State unit has a Council, regard­
ing the---

(1) Need to establish an order of se­
lection, including any reevaluation of
the need under paragraph (c)(2) of this
section;

(2) Priority categories of the par­
ticular order of selection;

(3) Criteria for determining individ­
uals with the most significant disabil­
ities; and

(4) Administration of the order of se­
lection.
(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority; Sections 12(d); lOl(a)(5);
101(a)(12); lOl(a)(15)(A), (B) and (0);
10l(a)(21)(A)(ii); and 504(a) of the Act; 29
U.S.C. 709(d), 721(a)(5), 721(a)(12),
721(a)(15)(A), (B) and (0); 721(a)(21)(A)(ii), and
794(a))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2Q{)1]

§ 361.37 Information and referral pro·
grams.

(a) General provisions. The State plan
must assure that--

(1) The designated State agency will
implement an information and referral
system adequate to ensure that indi­
viduals with disabilities, including eli­
gible individuals who do not meet the
agency's order of selection criteria for
receiving vocational rehabilitation
services if the agency is operating on
an order of selection, are provided ac­
curate vocational rehabilitation infor­
mation and guidance (which may in­
clude counseling and referral for job
placement) using appropriate modes of
communication to assist them in pre­
paring for, securing, retaining, or re­
gaining employment; and

(2) The designated State agency will
refer individuals with disabilities to
other appropriate Federal and State
programs, including other components
of the statewide workforce investment
system.

(b) The State unit must refer to local
extended employment providers an in­
dividual with a disability who makes
an informed choice to pursue extended
employment as the individual's em­
ployment goal. Before making the re-

ferral required by this paragraph, the
State unit must---

(1) Consistent with §36L42(a)(4)(i) of
this part, explain to the individual that
the purpose of the vocational rehabili­
tation program is to assist individuals
to achieve an employment outcome as
defined in §36L5(b)(16) (Le., employ­
ment in an integrated setting);

(2) Consistent with §36L52 of this
part, provide the individual with infor­
mation concerning the availability of
employment options, and of vocational
rehabilitation services, in integrated
settings;

(3) Inform the individual that serv­
ices under the vocational rehabilita­
tion program can be provided to eligi­
ble individuals in an extended employ­
ment setting if necessary for purposes
of training or otherwise preparing for
employment in an integrated setting;

(4) Inform the individual that, if he
or she initially chooses not to pursue
employment in an integrated setting,
he or she can seek services from the
designated State unit at a later date if,
at that time, he or she chooses to pur­
sue employment in an integrated set­
ting; and

(5) Refer the individual, as appro­
priate, to the Social Security Adminis­
tration in order to obtain information
concerning the ability of individuals
with disabilities to work while receiv­
ing benefits from the Social Security
Administration.

(c) Criteria for appropriate referrals. In
making the referrals identified in para­
graph (a)(2) of this section, the des­
ignated State unit must---

(1) Refer the individual to Federal or
State programs, including programs
carried out by other components of the
statewide workforce investment sys~

tern, best suited to address the specific
employment needs of an individual
with a disability; and

(2) Provide the individual who is
being referred-

(0 A notice of the referral by the des­
ignated State agency to the agency
carrying out the program;

(if) Information identifying a specific
point of contact within the agency to
which the individual is being referred;
and
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